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STATE  OF  ILLINOIS 
APPELLATE  COURT   ' 
THIRD  DISTRICT 


••    I 


:i 


General  Wo.    10304 

0,    K,   Kendenhall   and  Reva   E,  I 

Mendenhall,  | 

Plaintiffs-Appellants,  1 

1 

VSo  I 

I 

Illini  Coach  Coiaoany,    a   corporation,    I 

I 
Defendant -itppelleea  I 


Agenda  No.  3. 


Appeal  from  the 
Circuit  Court  of 
Champaign  Countyt 


REYNOLDS,   J. 

This  is  a    suit  brought  by  the   plaintiff  Revci  E,   ilendenhall 
for  personal  injuries   she   sustained  by  a   fall   on  the  premises   of 
the  defendant   and  by  her  husband  0.   H.  Mendenhall   for  expenses 
growing  out  of  his  wife's  injuries.      The  cause  was   tried  before 
a  jury   in  the  Circuit  Court   of  Champaign  County.      The  jury  return- 
ed verdicts   for  the   plaintiffs,    assessing   Reva   E,   Ilendenhall 's 
damages  at  S6,500   and   0.   H.    Kendenhall 's  damages  at  $1,200, 85b 
The  defendant   filed  its  post-trial  motion  for  judgment  notwith- 
standing the  verdict.     This  motion  was  allowed  by  the  Court   in 
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the  following  language:   "Motion  for  judgiaent  notwithstanding 
the  verdict  will  be  allowed.   In  the  event  the  Appellate  Court 
overrules  that  motion  then  the  Court  grants  e  new  trial,"  The 
plaintiffs  appeal  to  this  Court, 

There  is  very  little  dispute  as  to  the  facts  of  the  case. 
The  Kendenhalls  had  gone  to  the  bus  station  of  the  defendant  com- 
pany to  meet  their  10  year  old  granddaughter  who  was  to  arrive 
on  6  bus  from  Decatur,  Illinoiso   They  had  entered  the  waiting 
room  and  waited  for  the  bus.   Seeing  a  bus  arrive  they  left  the 
v/eiting  room  and  walked  along  the  areaway  between  the  bus 
station  and  the  loading  and  unloading  docks  of  the  buses »   This 
area  was  about  fifteen  feet  wide.   The  buses  drove  between  raised 
dividers,  heading  into  and  facing  the  bus  station  at  an  angle, 
so  that  when  the  bus  was  in  the  position  of  unloading,  the  front 
of  the  bus  would  be  about  fifteen  feet  from  the  outside  wall  of 
the  bus  Btation,   This  area  was  paved  with  concrete  and  was  saooth 
and  level.   The  plaintiffs  walked  along  the  areaway  from  the  door 
of  the  bus  station  to  the  bus  that  was  unloading.   They  estimated 
some  30  or  40  oeople  were  in  the  area,  some  Viith  baggage  and  others 
without  baggage.   They  stopped  near  the  front  of  the  bus  that  was 
unloading  and  looked  for  their  granddaughter.  The  weather  was 
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clear  and  it  was  about  3:30  o'clock  P.Mo   Passengers  were 
moving  in  the  areaway,  either  going  to  or  from  the  bus.   No 
one  jostled  or  biuaped  into  I'rs,  I-Iendenhallo  They  did  not  see 
the  granddaughter  and  Mr.  Mendenhall  walked  away  from  his  wife 
to  the  front  of  the  bus  and  saw  that  it  was  a  bus  to  Chicagoa 
He  rejoined  his  wife,  who  was  standing  still  and  told  her  it  was 
the  wrong  bus  and  that  they  would  go  back  into  the  bus  station 
and  wait.  Mrs.  Mendenhall  had  stood  still  some  three  or  four 
minutes  before  Mr,  llendenhall  rejoined  her.   She  heard  no  one 
put  a  piece  of  baggage  down,  or  the  noise  of  anything  being 
deposited  on  the  pavement .   5he  turned  to  go  and  fello   She 
testified  that  from  the  time  she  left  the  waiting  rooxn  until  she 
fell  she  did  not  look  for  any  baggage  on  the  pavement  and  admitted 
that  if  she  had  looked  she  would  have  seen  any  if  it  had  been 
there.   She  did  not  see  any  baggage  or  traveling  case  at  any  tiiae, 
at  or  near  where  she  fell.  She  did  not  remember  tripping  or 
stumbling  over  anything.   Her  husband  testified  that  there  was 
a  suitcase  about  24  inches  long,  15  inches  high  and  5  inches  deep 
under  his  ^vife  when  he  looked  and  saw  her  lying  on  the  pavement. 
He  did  not  see  her  fall  and  did  not  see  her  trip  on  the  suitcase, 
but  saw  it  lying  there  when  he  got  to  her.   Two  other  witnesses 
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who  were  present  iuunediately  after  the  fall  of  Mrs,  liendenhall, 
testified  they  saw  no  suitcase  aind  could  have  seen  one  if  it  hcid 
been  there.   Mrs,  Mendenhall  sustained  a  broken  patella  or  knee 
cap  from  h»r  fall. 

No  serious  question  is  raised  in  the  appeal  as  to  the  plead- 
ings, the  instructions,  or  the  exhibits.   The  only  disputed  question 
of  fact  is  the  presence  cf  the  suitccise,  which  is  established  only 
by  the  testimony  of  Mr..  Mendenhall,   There  is  no  evidence  that 
the  pevenent  vas   slippery  or  wet,  or  that  any  employee  of  the 
defendant  had  pl:;ced  anything  on  the  pavement  thet  caused  the  fall 
of  I'^rs.  I'endenh^llo  There  is  no  evidence  thet  the  defendant  had 
any  knovledge  at  any  time  that  any  substance  or  object  was  on  the 
paveiaent  at  or  near  where  Ilrs,  Kendenhell  folia 

The  defendant  argues  that  the  Mendenhalls  were  licensees  onlyo 
V/e  do  not  agreca  The  p&vement  where  Mrs.  Mendenhall  fell  was  provided 
for  the  convenience  of  passengers   of  the  bus  lines  and  persons  meet- 
ing the  buses.   It  is  true  that  there  wes  a  waiting  room  provided  for 
such  persons  and  that  there  vas   no  nscessity  for  the  Mendenhalls 
to  go  on  to  the  loading  «^nd  unloading  area,  except  to  assist  their 
granddaughter  when  she  alighted  from  the  bus.   However,  it  r>eems 
from  the  testimony  that  other  persons  using  the  bus  station,  either 
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as  passengers  or  parsons  laeeting  passengers,  did  go  to  the 
place  whore  buses  v/ould  lofid  ox   unload.   This  seemed  to  be 
a  coMfljon  practice  end  was  not  forbidden  or  objected  to  by  the 
bus  line.  We  do  not  think  that  the  Mictions  of  the  Meixdenhalls, 
without  invitation  going  to  the  unloading  area,  would  constitute 
thena  trespassers  or  even  mere  licenseesa   They  were  laeeting  a 
small  child  ■who  vas  arriving  on  6.  bus  of  the  defendant  cojapany, 
and  as  such,  in  going  on  the  loeding  area  to  laeet  the  child,  they 
were  business  invitees,  and  the  def  andant  owed  theia  the  duty  to 
keep  the  loading  area  in  a  reasonably  safe  condition.  This  duty 
is  only  to  exercise  reasonable  ce^re  to  mAke  the  premises  as 
reasonably  safe  as  aay  be  consistent  with  the  oper'^tion  of  the 
business  for  the  safety  of  s.  person  while  on  that  portion  of  the 
premises  required  for  the  purpose  of  his  visit.  The  fact  that  the 
defendant  in  this  case  w«is  a  coiamon  carrier  does  not  vary  the  ruloi 
As  said  in  Davis  v.  South  3ide  El.  B.  R.  Co.,  232  111.  378,  at 
page  381:   "There  is  really  no  valid  reason  why  a  railroad  company 
should  be  held  to  a  higher  degree  of  care  in  laaintaining  its  stat- 
ion buildings  than  thet  to  which  an  individual  ovmer  of  buildings 
used  for  ordinary  business  purposes  is  held."  And  the  Court  in 
that  case  held  the  railroad  must  exercise  only  reasonable  and 
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ordinary  care  as  to  its  stationo   In  this  case  we  muet  hold 
that  the  defendant  owed  the  persons  using  its  loading  and  un- 
loading area  only  ordinary  care  to  raake  the  premises  reasone±»ly 
safe  for  the  persons  using  it.   It  was  not  an  insurer  of  the 
safety  of  persons  using  the  area  for  the  purpose  of  using  the 
buses  or  meeting  passengers  of  the  buses.   The  position  of  the 
defendant  may  be  correct  and  the  plaintiffs  \vere  mere  licensees 
upon  the  property  of  the  defendant,  but  assuming,  for  the  pur- 
pose of  this  opinion,  thcit  they  were  business  invitees,  the  duty 
owed  them  by  the  defendant  was  to  exercise  only  reasonable  and 
ordinary  cere  for  their  safety. 

Treating  the  plaintiffs  as  invitees  upon  the  property  of 
the  defendant,  an  inspection  of  the  testiffiony  fails  to  disclose 
any  negligence  on  the  part  of  the  defendant.  Mr.  Mendenhall  says 
he  saw  a  suit-case  or  pio?ce  of  luggage  under  his  wife  after  she 
fell.   If  it  was  there,  there  is  no  evidence  that  it  caused  the 
fall  of  Mrs.  I^'endenhall,   llrs.  Ilendenhall  testified  she  was  not 
jostled  or  bumped  into  at  any  time.  She  did  not  remember  trip- 
ping  over  the  suit -case  or  luggage  and  there  is  no  evidence  that 
she  did  trip  or  stumble  over  it.  There  is  no  evidence  of  any 
slippery  surface  or  object  that  might  have  caused  a  slippery 
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surface  at  the  place  of  Plrs.  Kendenhall*s  fall.  There  Is  no  evidence 
that  any  employee  of  the  defendant  In  any  way  contributed  to  or  was 
m  any  way  connected  with  the  fall  of  Mrs.  Mendenhall,  There  Is  no 
evidence  that  the  suit-case  or  piece  of  luggage  Mr.  Kendenhall  saw 
had  been  there  for  any  period  of  time  or  that  any  employee  of  the 
defendant  knew  or  should  have  known  of  its  presence.  There  is  no 
evidence  that  any  condition  existed  at  the  place  of  the  fall  long 
enough  to  constitute  notice  to  the  defendant,  Even  if  the  suitcase 
was  there  as  testified  by  Mr,  Mendenhall  there  is  no  evidence  to 
show  who  put  it  there,  and  no  evidence  that  any  etoployee  of  the 
defendant  put  it  there.  The  only  issue  in  this  case  is  whether, 
vmder  the  facts  and  circumstances  most  favorable  to  the  plaintiffs, 
there  was  any  evidence  of  negligence  by  the  defendant  in  the 
maintenance  of  its  premises.  And,  this  coiirt,  reviewing  all  the 
evidence  for  the  plaintiffs,  must  hold  there  was  a  total  lack  of 
evidence  showing  negligence,  express  or  Implied,  on  the  part  of  the 
defendant. 

For  the  reasons  stated  the  Judgment  of  the  trial  court 
granting  the  motion  notwithstanding  the  verdict  and  entering 
Judgment  for  the  defendant  will  be  affirmed. 

Judgment  affirmed, 
CAHEOLL,  P.J,  and  ROETH,  J.,  concur. 
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-TATE'  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


V    ( 

Agi6nd&   No.  "I 


".'rror  Co 

County  Court  of 
Douglas  County 


General  No.    10315 

People  of  the   '^^tate  of  Illinois, 

Plaintiff- Defendant  In  Error, 
vs. 
Herman  Chancellor, 

Defendant-Plaintiff  in  Error. 
ROETH,   Justice. 

This   case   is  before  this   court  on  a  writ  of  error  to  review 
the   judgtsent  of   the  County  Court  of   Douglas   County. 

The   :•  tates   Attorney  has  made  a  rjwtion  in  this   court  to  strike 
the  brief  and  argument  of  plaintiff  in  error  and   to  dlsaalss   the 
appeal,  which  ntotion  was  taken  with  the  case.     The  asotion  calla 
attention  to  a  violation  of  Rule  7  of  this  court  and  other  glaring 
insufficiencies   in  the  brief  and  argument.     V'hile  there  is  a^rit 
in  the  ciotlon,  \-^  have  concluded   that  the  ends  of  Justice  will 
best  be  served  by  a  revieu'  of  the  record. 

At  tlie  outset  we  call   attention  to  the   fact  that  only  the 
cossBon  law  record   is   filed  in  this   court.      No  report  of   proceedings 
was   filed  either  in  the   trial  court  or  in  this  court.      Under  the 
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well  established  rule,  this  court  vill  therefore  only  look  to  the 
matters  properly  contained  in  the  conianon  law  record  and  will 
afflrro  unless  such  recorc  discloses  prejudicial  error. 

The  record  before  us,  at  the  outset,  shows  that  the  April 
Term  I960  of  the  County  Court  of  Douglas  County,  Illinois,  vas 
duly  and  regularly  organized  and  convened  with  the  required  officers 
present.   It  further  shov?s  that  on  April  IB,  I960,  the  County  Court 
of  Pouglas  County,  Illinois,  was  duly  and  regularly  convened  pursuant 
to  adjourmaent,  for  the  transaction  of  business,  with  the  required 
officers  present.  The  record  shows  that  on  April  IB,  I960,  the 
States  Attorney  of  Touglas  County  filed  an  informstion  in  said  County 
Court  against  plaintiff  in  error,  charging  in  count  I  that  plaintiff 
in  error  did,  on  April  16,  I960,  operate  a  motor  vehicle  upon  a 
public  highway  while  under  the  influence  of  Intoxicating  liquor 
and  also  charging  in  count  2  that  plaintiff  in  error  did  on  April  16, 
1960,  operate  a  motor  vehicle  upon  a  public  highway  with  a  wilful 
and  wanton  disregard  for  the  safety  of  persons  and  property,   .'e 
have  examined  the  infortoation  and  find  that  it  is  legally  sufficient 
to  charge  the  crimes  covered  by  the  statute,  1.  e.  driving  while 
intoxicated  and  reckless  driving.  Upon  the  filing  of  this 
inforiiatlon  ball  was  fixed  at  $500.00  and  capias  was  ordered  to 
issue  Instanter.   The  capias  was  served  on  plaintiff  in  error  and 
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he  was  brought  before  the  Coxinty  Court  pursuant  to  the  coaroand  of 
the  writ. 

The  record  before  us  further  shovs  that  thereafter  plaintiff 
in  error  was  personally  present  in  open  court  and  was  furnished 
with  a  copy  of  the  information;  that  he  was  thereupm  arraigned 
and  entered  a  plea  of  guilty  to  the  information  and  each  count 
thereof;  that  he  signed  and  filed  a  v-rttten  waiver  of  jury  trial; 
that  he  was  admonished  and  the  consequences  of  hl^  plea  were  explained 
to  him;  that  he  persisted  In  the  plea  of  guilty  and  that  the  plea 
of  guilty  was  accepted  by  the  court.  The  record  then  shows  that 
plaintiff  in  error  was  adjudged  guilty  of  driving  Vi?hile  under  the 
influence  of  intoxicating  liquor  as  charged  in  count  1  and  of 
reckless  driving  as  charged  in  count  2.  The  record  before  us  then 
shows  a  hearing  in  mitigation  and  aggravation,  followed  by  a  sentence 
to  the  Illinois  State  Penal  Farm  at  Vandalia,  Illinois,  for  6  jsonths 
under  count  1  and  the  imposition  of  a  fine  of  $100.00  under  count  2. 

The  foregoing  are  the  only  matters  which  we  can  consider  on 
review.   The  record  shovrs  that  all  requirements  of  the  law  were 
complied  with  after  defendant's  plea  of  guilty.   Having  examined 
these  matters,  we  coste  to  the  inevitable  conclusion  that  the 
judgnjent  of  the  Coimty  Court  of  Douglas  County  tnust  be  affirmed. 

Affirmed. 

Presiding  Justice  Carroll  and  Justice  Reynolds  concur. 
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General  No.  IO32I 
Jack  J,  Maxwell, 

Plaint iff -Appellee, 
vs.  ^ 

Oakley  Franklin, 

Defendant -Appellant. 


Agenda  No.   1? 


Appeal   from  the 
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CARROLL,  Presiding  Justice. 

This  is  an  action  for  personal  injuries  and  property  damage 
arising  out  of  an  intersectional  automobile  collision.   A  jury  re- 
turned a  verdict  for  plaintiff.  The  trial  court  overruled  defendant's 
post-trial  motion  and  entered  judgment  on  the  verdict.  The  defendant 
has  appealed. 

The  grounds  upon  which  reversal  is  sought  are  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  lawj 
that  the  trial  court  erred  in  refusing  to  give  certain  instructions 
tendered  by  defendant;  and  in  not  allowing  a  witness  for  defendant 
to  testify  as  to  the  presence  of  skidmarks  and  the  location  of  the 
automobiles  following  the  collision. 

The  accident  occurred  at  an  intersection  of  tv/o  gravel 
roads  in  a  rural  area.  There  were  no  stop  signs  on  either  highway. 
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The  tlaie  was  approximately  noon  and  the  vreather  waa   cry  and  clear. 
Plaintiff  waa   driving  east  and  defendant,  who  vras   travelling  north, 
approached  the   intersection   on  plaintiff's  right.     The  gravel  portion 
of  both  roads  waa  approximately  16  feet  wide.     A  cornfield  separated 
the  two  roads   at   the    southwest   corner  of  the   intersection,   but   at 
the    ticie   of  the  accident   the  height   of   the   crop   did  not   obs timet   the 
vision   of  either  driver.     Both  roads  were   fairly  level  as   they 
approached  the    Intersection  vilth  the  north  and  south  road  rising 
2ll£_.htly,     The    only  occurrance  witnesses  were   the   parties   to   the 
suit.     Plaintiff  testified  that  when  he  v,'aa   1/2  raile  west   of   the 
intersection  he  v;as   driving  at  between  if5  and  50  miles  per  hour;    that 
as  he  approached   the   intersection  he   slowed  down   to  approximately  20 
to  25  miles  per  hour;    that  he  v.'as   at   that   tiine  driving  in  the   center 
of  the  road  where   there  were   car  tracks    in   the  gravel;    that  he   looked 
both  ways   before    entering  the   intersection;    that  when  he  was  k  car 
lengths    or  1|0   to  $0  feet  froiR  the  intersection  he  savj  defendant's 
car  ^jMch  vras   then   9   or  IC   car  lengths  frorj    the   intersection;    that 
the   speed  of  defendant's   cai^  vjas  SC   to  55  ralles  per  hour;    that  when 
he   entered   the   iiifeersection   defendant's   car  was   6C  f»ot  frosi  the 
intersection;    that  he   did  not   continue  to  watch  defendant  but  applied 
the  brakes   as   fast  as  he   could;    that   at   the    time  he   applied  the 
brakes  he   Icnew   there  was   going  to  be   a   collision;    that  when  he  appliec 
his   brakes  ho   slid  his  wheels;    that  he  was  in  the   intersection  first; 
that   after  entering  the   intersection  he   veered  to  the   left;    that  he 
was  almost   stopped  at  the   tine   of  the  actual  irapact;    that  he  waa 
about   across  the   intersection  when  defendant  entered  it;    that  the 
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two  cars  collided  in  the  northeast  comer  of  the  intersectionj  that 
hia  car  was  then  approximately  ij.  to  5  test  from  a  ditch  on  the  east 
aide  of  the  north  and  aouth  road;  that  the  colliaion  happened  north 
of  the  center  of  the  east  and  west  road;  that  hla  car  waa  atruck  at 
a  point  ih  feet  behind  its  right  headlight!  and  that  the  impact 
carried  his  car  north  of  the  intersection.  Photographs  in  evidence 
show  extensive  damage  to  the  right  side  of  plaintiff's  car  with  the 
.  an! age  to  defendant's  car  confined  principally  to  the  left  front. 

The  defendant  testified  that  he  saw  plaintiff's  car  before 
the  collision  when  it  was  3  or  1|  car  lengths  frcmi  the  intersection; 
that  at  that  time  he  imagined  his  car  was  the  same  distance  from  the 
intersection  as  waa  the  plaintiff's;  that  he  estimated  his  speed 
at  $0   miles  per  hour;  that  after  he  first  saw  plaintiff's  car  he 
continued  to  watch  it  until  the  collision;  that  he  could  not  say 
whether  or  not  he  applied  his  brakes;  that  he  did  not  know  the  speed 
of  plaintiff's  car;  that  he  did  not  attempt  to  alow  down  until  he 
saw  plaintiff's  car;  that  he  did  not  see  plaintiff  slow  down;  that 
both  cars  entered  the  intersection  at  the  same  time;  that  he  saw 
plaintiff  enter  the  intersection;  that  hia  car  struck  plaintiff's 
car  somewhere  between  the  front  wheel  and  bumper;  and  that  the  point 
of  colliaion  was  in  the  center  of  the  intersection. 

Defendant's  contention  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  raises  the  question  whether 
there  la  in  this  record  any  evidence  which  with  the  legitimate  in- 
ferences that  raay  reasonably  be  drawn  therefrom  taken  in  its  aspect 
most  favorable  to  plaintiff,  fairly  tends  to  show  the  exercise  of 
due  care  on  the  part  of  the  plaintiff.  If  there  is  anj   such  evidence. 
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then,  as  our  courts  have  held  In^nnumerable  cases,  the  question  of 
due  care  is  one  for  the  jury.  Mcronald  v.  Stiner,  3^-1-2,  111.  App, 
651;  D£e  V.  City  of  Peru,  3h2-   111.  3^;  Pantlen  v.  Cottschall:,  21 
111.  App.  2d,  163.   It  bococies  a  question  of  lavr  only  where  the 
evidence  establiahlnc  duo  care  is  so  clearly  insufficient  that  all 
reasonable  rien  would  of  neceaaity  concur  in  the  conclusion  that  the 
plaintiff  was  guilty  of  contributory  negligence.  Berg  v.  Hew  York 
Cent.  m.   Co.,  391  111.  $2, 

Defendant  argues  that  the  ccnduct  of  plaintiff  at  or 
immediately  prior  to  the  occurrence  was  no  different  than  that  of 
defendant  ana  if  the  latter  was  negligent  then  plaintiff  was  likewise 
gtiilty  of  negligence  which  contributed  to  his  own  injury;  that 
plaintiff  failed  to  provs  by  a  preponderance  of  the  evi-Jence  that 
he  was  free  froK  contributory  negligence;  and  that  plaintiff  waa 
therefore  guilty  of  such  negligence  as  a  matter  of  law.   Such  argtuaent 
is  not  relevant  to  the  question  whether  the  trial  court  erred  in 
refusing  to  direct  a  verdict  for  defendant.  As  indicated  by  tha 
authorities  cited,  in  passing  upon  such  question,  the  record  is 
reviewed  for  th9  puarpose  only  of  ascertaining  whether  it  contains 
any  evidence  without  regard  to  its  weight  which  taken  most  favorably 
to  plaintiff  tends  to  prove  that  he  was  in  the  exercise  of  due  care. 
Comparison  of  Ma  conduct  with  that  of  the  defendant  is  not  involved. 
There  is  evidence  that  as  plaintiff  approached  the  intersection  he 
reduced  the  speed  cf  his  car  to  20  to  25  miles  per  hour;  that  he 
locked  both  ways  before  entering  the  intersection;  that  when  ha  vras 
within  14.0  feet  of  the  intersection  the  defendant  was  90  to  100  feet 
away  from  him;  that  plaintiff  entered  the  intersection  first;  and 
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that  after  entering  the  intersection  and  when  he  saw  there  waa  going 
to  be  a  collision  he  applied  hi£3  brakes,  k'hile.  there  la  a  conflict 
in  the  evidence  as  to  where  the  two  cars  collided,  plaintiff's  testi- 
mony was  that  the  collision  took  place  in  the  northeast  quarter  of 
the  intersection.  In  view  of  this  evidence  we  are  unable  to  say  that 
all  reasonable  men  would  reach  the  conclusion  that  plaintiff  was 
guilty  of  contributory  negligence. 

As  emphasized  by  our  rsvievjlng  courts  upon  nximerous 
occasions,  contributory  negligence  becomes  a  question  of  law  only 
in  those  exceptional  cases  where  the  lack  of  care  on  the  plaintiff's 
part  is  so  manifest  as  to  compel  reasonable  minds  to  conclude  that 
his  conduct  was  not  that  of  an  ordinarily  prudent  person.  The  facts 
in  this  case  did  not  present  a  situation  where  the  plaintiff,  before 
entering  the  intersection,  failed  to  look  for  cars  approaching  on 
another  highway.  Here  the  evidence  shows  plaintiff  saw  the  other 
car  approaching.  Taking  into  account  the  relative  distance  of  the 
two  cars  from  the  intersection  and  their  speed  when  plaintiff  first 
saw  defendant's  vehicle,  we  think  the  question  as  to  whether  ordinary 
care  required  him  to  stop  and  yield  the  right  of  way  was  properly 
left  to  the  Jury. 

Defendant  further  contends  that  plaintiff,  as  a  matter  of 
law,  vras  gull.ty  of  contributory  negligence  in  failing  to  yield  the 
right  of  way  to  defendant. 

So  far  as  is  pertinent  here,  the  right  of  way  statvite 
provides  as  follows: 
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"The  driver  of  a  vehicle  approaching. an  Inter- 
section shall  yield  the  right  of  way  to  a  vehicle 
which  has  entered  the  Intersection  from  a  different 
highway, 

"When  two  vehicles  enter  an  Intersection  from 
different  highways  at  approximately  the  same  time, 
the  driver  of  the  vehicle  on  the  left  shall  yield 
the  right-of-way  to  the  vehicle  on  the  right." 

Sec.  165,  Chap.  95^,  Illinois  Revised  Statutes,  1953. 

The  two  situations  covered  by  the  statute  are  (1)  where  one 
of  the  vehicles  entered  the  Intersection  first  and  (2)  where  both 
vehicles  entered  at  the  same  time.   In  this  case  the  evidence  bear- 
ing on  the  question  as  to  which  driver  was  required  to  yield  the 
right  of  way  is  in  conflict.  Since  there  was  evidence  tending  to 
prove  that  plaintiff  had  gained  the  intersection  when  defendant 
entered  it,  the  question  ps  to  which  driver  had  the  benefit  of  the 
right  of  way  as  conferred  by  the  statute  was  for  the  Jury, 

Defendant  complains  of  the  trial  court's  refusal  to  give 

defendant's  Instructions  8  and  9,   Instruction  8  reads  as  follows: 

"If  you  believe  from  the  evidence,  under  the 
instructions  of  the  Court,  that  the  degree  of  care 
required  of  said  plaintiff  for  his  own  safety,  as 
defined  in  these  instructions, required  him  before 
entering  the  intersection  to  look  and  ascertain 
whether  said  highway  was  clear  or  whether  an  auto- 
mobile was  approaching,  and  that  the  plaintiff  by 
the  exercise  of  such  care,  should  have  looked  and 
ascertained  whether  such  intersection  was  clear, 
and  from  the  evidence  that  if  the  plaintiff  had 
looked  he  could  by  the  exercise  of  ordinary  care 
have  ascertained  whether  or  not  an  automobile  was 
approaching,  and  if  the  Jury  believe  from  the  evi- 
dence, under  the  instructions  of  the  Court,  that 
the  plaintiff  did  not  so  look  and  ascertain  whether 
the  north-south  road  was  clear  or  whether  or  not  an 
automobile  was  approaching,  and  that  he  was  Injtired 
in  consequence  of  his  failure  to  so  look  and  ascer- 
tain, if  he  did  so  fall,  then  the  plaintiff  is 
guilty  of  contributory  negligence." 
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VJe  think  this  instruction  attennpts  to  tell  the  ^uvj  what  particular 
act  the  plaintiff  shall  do  to  he   in  the  exercig©  of  due   care.  The 
refusal  of  such  an  inatructlcn  has  been  approve;!  in  numerous  cases, 
Adarriaen  v.  i'agnolias  ?B6  111.  App.  .l|.l?;  Patera  v.  Madipan,  262  111, 
App.  I|17;  Chicar:p  ^  t.  aatern  111.  RH  Oo.  v.  Huston,  196  111,  L|.80. 
PMrthermore,  in  the  inatant  c.ar,c   there  is  no  evic^ence  that  plaintiff 
failed  to  look  for  approaching  traffic.  Hia  uncontroverted  testimony 
v:as  that  he  looked  in  both  diroctions  and  saw  defondant's  car  approach- 
ing. We  also  think  this  instruction  auggeafca  a  hypothetical  situation 
X\'hich  ths  GVidence  fails  to  establiah.  There  is  no  eviclence  that 
plaintiff  failed  to  loo!:  for  traffic  approaching  the  intersection 
on  another  highway.  The  evidence  on  that  subject  was  plaintiff's 
teatiraony  that  he  looked  in  both  directlona  before  entering  the 
intersection  and  saw  defendant's  car  approaching.   It  has  always  been 
the  rule  that  an  instruction  must  be  baaed  upon  evidence  in  the  case. 
If  Inatrnaction  '^Jo.  8  X'^ere  gi'^''^^  ^^®  j'^^J   rai^ht  well  believe  that 
failure  of  the  plaintiff  to  look  rendered  hin  guilty  of  contributory 
negligence  regardless  of  when  or  under  what  circumatanceg  he  sv 
failed.   All  of  the  facts  as  to  the  lookout  which  plaintiff  maintained 
were  before  the  jury  and  they  in  determining  whether  he  exercised 
ordinary  care  should  not  have  been  hampered  by  suggest! ona  from  the 
court  aa  to  what  the  eviaence  did  or  did  not  show. 

Instruction  ^Jo,  9  stated  in  substai:ice  that  there  is  a  duty 
to  keep  a  lookout;  that  if  plaintiff  failed  to  keep  a  lookout  which 
was  a  contributing:  cause  of  his  injury,  then  such  failure  wes  con- 
tributory negligence.   What  we  have  sale,  concerning  Instruction  8 
would  aeeni  to  be  applicable  to  Instruction  9,   It  is  x^ell  settled 
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that   one  driving  an  automobile  upon  the  public  highway  must  be   on 

the  lookout  for  other  cars   and  must  uae   every  reasonable  precaution 

to   avoid  colliaion,   but  under  the   circuraatancea   surrounding  the 

collision   in   this   cage,    it   was   for   the   jury  to  determine  *hat  kind 

of  a  lookout  would  be  required   of  the  plaintiff  to  avoid  being  guilty 

of  contributory  negligence. 

It   further  appears   from  other  instructions   that   the    jury 

were   fully  infonned   as   to  what   care  was   required   of  plaintiff  in 

order  to   entitle  him  to  recover.      Defendant's  Instruction  11   explained 

the  duty  of  both  drivers   under  the    right  of  \-3&j  statute  and   stated 

that: 

"When  two  motor  vehicles   enter  an   intersection 
froT.  differer.t  hi^ways  at  approximately  tbe   same 
time,    the   driver  of  the   vehicle   on  the  left   shall 
yieli   the   right   of  way  to   the   driver  on   the   rl.'rht, 
if,   from  a  consideration   of  the  relative   speeds 
ar.d  distances   froir   the   intersection   of   the   two 
vehicles  prior  to   entering  the    intersection,    a 
collision  will  result  unless    such  rif^ht   of  way  is 
granted," 

We  have  examined  all   of  the  instructions   and  are   convinced 

that   the   jury  were   fully  instructed   as   to  the  law  applicable  to  the 

case, 

not 
Defendant   also  contends   it  was   error  for   the    court /to  permit 

a  witness  who  arrived  upon  the   scene  sometime  after  the  accident   to 
testify  as   to  the  position   of  the   cars   and  the  presence  of  skidmarks 
in   the   intersection.     The  record  shows   that   on   the    trial  defendant's 
counsel   conceded  his    inability  to  show  that   the   cars  had  not  been 
moved   or  whether  other  traffic  had  passed    over  the   intersection  be- 
tween  the   time  of  the  accident   and  wittess's   arrival.     In   such 
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situation  the  trial  court  c'i'-!  not  err  in  suatalnlnr:  plaintiff's  ob- 
jection to  the  testimony  of  this  witnesa. 

We  fine,  no  reversilile  error  in  this  record  and  accordingly 
the  judgment  of  the  circuit  court  is  affirr.ed. 

Affirmed, 


BEYNOLDS  and  FOETH.  JJ. . 


conour. 
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Bar230  fjPO«  a  verdict  t-au^*   Juafc;s4feat  la  f...vor  Oi    i.»i«   a©uaisx*-d6f®sg  iints 
City  ojf  -lis&toa,  a  ^aaiolpeii  iiajrpoi'&tioii,   ^^tiitsf  I'.  -ic&iiur&s.aiii,   uaQ 

feadants  witij   both  neisil^eiice  «iM   wilful  aatl  i*«mfeon  aisooaduc  t.      ln« 
Jui"y   by   it,s  aiiSwttrs    ia  gpeoiai  iafcsfrrogiifcorle*  foufj'.l   botri  tiae   cour- 
ter-pialsitiff  &ftd   tr.e  oouritsr-aexendaafes  galifcy  of  «e.:iii;aao«i   but 
also  fi>uji(a   ta«a  ttli  not   guilty  af  Villfui  usA  w&«ti>a  iaiscofifluct. 
geaferal  verdict  v.4is  retaraed  agjitast   tf»e  oauiit;er-plui:Jt.ii'f  .-■■feripi:^®^ 
-.   iitersso  aM   In   fi,vor  of  Liic   coaai-sy-dsfsaduats.      Ju4g-*j»At  wsia  en- 
tered on  tiitt  vcrllot,   tile  oyuuttr-pl;.iatiff 'a  .po»t  tri&i  aaotioa  w«3 


aw 


^4U//s 


'^«^^Sa3, 


^ 


.    .   ^  .'1   ftia'i' 

■*j^C«-  ^0)ft*J^iX'^*W'^&  -^iiJUs  •.*&,*fi«« ■:.&&-■"«» a Atf©0   $.'!«,. .Ms    J''Uir'ailAi4.i--i## 
.  ;»#5^o»ttiA  autlituMr -Siu»  Xtf!ii ''  MUB"i   a»X» 


"^ni'-:.-  Quit  aroA'S  out  of  «t  oolllsion  b«ivee«n  «  «(itt«id  oar  owa- 

mad  ia  whioii  »llXi£tm  ^uittext  was  riaing.     j^slter  ^.  ^olmur^tein  axid 
illliaisi  Haaeen  w&^«  polioe  of  fld«»rc  of  ilm  Cit/  af  )>«h@£stoii.     *£iii$ 
s^I^ad  Oitr  oollld«ird  tKlUi  &  dWtlon  vt'&t^a  belAg  dJ^lfen  W  ^tepli«a 
it.  i»&r2«o  oa  nk  rah  7,   19^8  at  ^proxJUsaei&eXy  6:00  a'oloo^  p.m.  bt 
1>l;e  iatctrsdotioa  of  -''<outes  64  «i>M  53>     '^'■^  s^iuad  ear  w&a  ^^&% 
bound  oa  ^''^oute  64  im^  i^ui'z&Q  ^ad  prda@<iid lag  ^dutu  oa  ^-^out^  53 «     It 
is  oonaeded  t^t  tl)«  s^vrnd  o&jp  w&s  *i&  it^iiierf^aficy  ▼»?&!«  Is  ^u^^  o&  &a 
€sMr^eaey  ruM  st  yi«^  tlgw  ol*  tlie  eolili^ioa.     tixe  s^iuad  c^tr  aad  tlitt 
statloa  wagoa  w«re  b«d,ljr  d^jiaaged,  and  S&rzss  au^rfered  serious  ia jur- 
ies,    ^olmurs^eis  &a&  ii&n&^a  wtre  tii&  orl^ln«j>l  pXalA&irfs  la  tt'ils 
»otlos  M.g,«itist  Barasi©,   bat  aftar  ta©  eioso  of   tij>   orlglaal  plula- 
tiffs*  evidduc^,   tiiisk'  e&iH@  ^&2  dls^lsssd,  4^:id  t.j:t&   tri^I  j>iroa«eded 
oa  h&T'£BQ*s  oaufite relate  foi*   i^-rsoaai  iajurie«  tiM   prep^jrty  d  sa- 

'i'u«  eoutit.«r-pi&.iiitiff  &p^r.iisiJt  aasej'ts   taat  tii®  4'ujfy*s  X lad- 
ling tiiiit  tii»  oouAterdejf«Miait8  wers;  goilty  of  a«  llgdoee  la  supjprort- 
«4  by  tlje  *^«tglit  of   tii®  «!Videi««,   but  tim  Jaxy'a  /"Itidiag  txiat 
.iar»«o  was  slao  guilt j  of  n«f.l%»A9e  aa4   t.f<i«ir  fjiilure  to  fi.-sS    tna 
oouatsr-dsfeM^aats  guilty  of  wilful  &M  ^antoa  ^alsooxiduet  Mre  agaiast 
tli«  staalftst  wsigfit  of  %h9  eTid«»ao@»   aad,  farttsax*,    .h&t  tbe  verdlo  t 
WiiS  tij.s  r«suXt  of  Mirror  la  t&«  iid£tlai:ilo&  an^l  d&clusioA  of  «videaoo, 
iastruotloas   to  i^e  jajry,  sjs^  &llftg«d  liif lasuj^at^ry  £ijri^uffi«ats  of 
oouaseX  foi*  ti:i@  eouater-dsfeii^^iats  to  tae  jury. 

1m  oouiit9r-d«f«udui3.t8  itssert  la&t  tti9  doOiStsropXtiilatlff  li&d 
a  fttlr  trial  uM  ti}«  ?«rdlet  is  aa^X/  supported  bj   lue  eTldoaed, 
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t«jr«*©f«aduct«  iifld  givea,   nor  »ay  i  tivaraibie  tsrror  la   ta«   terguajeat 
to  tih«  jury  by  tJic  oounter-iiefea^Mit**  «it,tara©y,   or  in  ruils^.s  a^joa 

Xdie  fK«ts  of  tmi  oeoa^TAnos  &r^  s>ihBt,&.a%lsXXf  as  rollows: 

pollo«  offieere,   reoelvaS  «u&  »»aiga;^at  froa  -gt;.  ii&ie  of  the   -^•aasfe- 

jjaounfce<S  oa   y^s  roof,   ti?o   spotli^ats,   &  ^ir«ii,  iiaci  «  yaUls.     '^ffleer 
*icsaa«a  s^&  in  taw  j-igut  ^ro^fe   s©4»t,   -ftaiie  Officer  ^joiiatu'ist.eiia  got 

»<i  aa  feh«  apotilgist   ioaattsd  ©a   tl4«  xlgiit  trQ&%  sM«  of   &ia#  Tsliioldi 
a;i(S  "ffiees*  >^oliiiursi-*ifl  turned  an  tu^  heaiiilgi'ita,   tae  ruHl  *&?« 
l%&t  feM  tfe«  sir«fi.     fiieif  sis»i^tits»iifc  vm^  ta  trsa^port  a  oaiifl, 
tagftt^iei'  witli  *>i|*s.  --araisXitj;  iis&&^#riiiia,   to  tilt  ^laiiorst;  &«,^ife&rlei 
iiospitaX.     B«tw««i^  y;i«  ^i'«a£i<ireoii  h9M<&  ana  i'^sute  64*   '•^l^flo^r  '^'4&sis«a 

ioey  ***«iS6a  infarasfid  the  r&ala  «i?eimtQ!i*  of   Wi»  rouRe  thm^  the  SHuad 
©er  .iOttid   ttt*6   to  ii^lisliiirst  -aospit'ii,     'ihe  jrsaio  operator  ififoffsed 
jiart£;()fi   tH^t  tli«  vllJ^^es  loa«;t«i  bet«ii««ti  i-aest&oii  ikn^  ■i^is&h.avav  li«d 
b«6a  aatified  of   tiis   e^Mj^g^Bey  rua  aad   tii^   raut«   ti:»e   »iuad  «duld 
tase.     tij«  8au&<3  ear  torncd  rlgiit  ftt  isorta  '^vsaue   iSund  i,rtjceed«"d  east 
lii  ine  iafler  «'.tatlJOU.ad  Xta®.     Xraffie  paii^d  Into  the  oat»r  ie.ae 
as  tas  K>ju&d  a«ir  paisae^.     '^'lx@  ^^t^ars  li^t,   t^^^  spotli^^t  &6i^   &<i#  $ir«a 
were  la  ooatlnuous  aperatioa.     -*»  wf fleer  -iiifia^a  woalfi   flu/i&  thm 
spoftii^ijt  onto  Oi^rs   iiroo*,'.©<aiaa-  *&st  lii  fxcat  of  tfee  siiu«»4  o&r  tU« 
^Srivers  df    vI.ob#  vsaicles  ?*ouJUi   puil  to    ta.«  outer  iane  of  tQ«  Jjlgh- 
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'^ii-Xui    ...  ■  i^Jbii   ftO<|w      ,#i»«»*  *'«t»vl«^  »4af   o3     * 

»ii3  no  i>9in9K>L  !SA^t:f<^^t  Mt:3  no  ^^^ 

lift*  tier'""  ■>-»*.  -ii:*ii 

.....  ,f*.**.'..o  -f;^*%  r^-.nij>ii  Mil  as 

..  .,  .    ..  ...■.a  ijtij|^Ii-o<« 


*»y  &ii-:i  .taiia*  fei'is  tt^u&d  cer   to  r-aoa.     ^ti»  c^r  -Mdi   '-a  bt   a,.i  spotted 
thr&9   tiisiita  b«fC'r«  16  wouJU   r&;.-jiuln  &topp«a.     )>Iien  t&«(  s^a&d   cur 
w&a  €ipproxia§(«iriuiy  two  blostsa  y.e8t  of  %m  iau«rsectiofl  of  t^outes  64 
and  53»  'v'friee?  ■dfux&^n.  ofeserv^d  tiisit.  t»a«   ^raff  l«  ligat  ^aa  r«d  for 
•ifidtbound  traffXo  oa  ^^ou^e  04 •     lt2«>   squad  e^r  v>&s  proo@«djliig  «.;iitt 
e<«Mla8t  1*  aurtsewsfe  wiaS   at  7  iapli.      it  /.ftsved  lit  sa^S  o«t  of   truffle 
ttt  tati^  poifit  at  spprox:U;Rt«iy  6iJ  apil.      ^>li«fs  tn©  ».:;iti«i(t  oar  vaxs  6OO 
fe«fc  weat  of  t:as-.   lriteif»«otiaa  *JflMe«r  -ieiiftu-^^fef;!!'.  ci&s^^jpv^tid  ?t  car, 
u  r th bo liad  oa  Hout»  ^>,    b«f;ia  to   afst^r  feae   intspadotion,     ii©  stppile^ 
tiafi  bru,i;es  qc  i-h»  squad  car  aaa  reduesd  lt,a  spaaed  approxli»t.©l|'  5 
iapli.     •shortly  tii©jrt«ift6r,   tu^t  »«iiiaieie,   t^&  a^rtltbooad  sar  dxivca  by 
a  Air.   i^^iradt,  stopped.     ■•*&©»   vii«  siufed  e&r  wat?  eipproxiiseitsjiy  200-300 
feet  fio®  tas  iaters®eti©a,   Ofxioer  ^eliaarsteia  ©.^tisla  obeearved  fcHet 
a&.i^  VL'iiloi.0  or-rtosoujftd  ©a  i-'Outes  53  t'®t|lfl  to  Winter  tiie   ialiers^otioa. 
it  fljialiy  etopgied  a.ad   rfe^telasd  ^tO|}|>«il,     ochatirstoia  aj^plisd  feia 
bra^«s.     ^'tms.  \,h^  s^uad  OJ^.r  wsaa  sjpijr:^iausifcely  lOw  to  IS'O  f®«t  w«et 
of  t>i«  iijteraeotioa  '-.■fric«t«'  ^eiiasirsteia  fir»t  abasrvt'd  ;;,  vsiiloi© 
soutlibouad  oa  »'*dut©  5>3.     '^Lat  v«iiisi6,  drsvtsa   by  --iijf.   Bjiritao,  was 
ttpc:roxia«ttei«/  7&«iO-0  ft.  aoyts   :>f  H:jrtri   .i'^jjaue   a^   trsteiiljsg  at  & 
rate  of   ep^ed  of  ttp^roxlaMt^ly  4^-50  apii.     wffleer  -ioiiaursteia  tiien 
applied  ti;«<   bra'.ea  oa  his  v«^aioie  **  f©ayfc&  ti«i«  I'ed.ioii^.   its  apsed 
to  41^  apia.     iJe  s^tiiia  ooHtiaaed  &o  apply  pyessajpf!   to   t&«   bx-tu^eB  a-ftd 
td«  Vi«.hlel«   th3£  sitidd«d  fioa  timt  pdlst  iiito  tbe  intorseetioa. 

Officer  ->elu)a3r8teia  tastifl«d  tii&t  fer,   Bisraao'o  rciaicie  usi- 
ther  laorsK99d  nor  d«dr»&s«d  its  s^pe^d  &or  o£iaa,g«d  Its  direoticm 
froffl  Ui«   tiste  h«  flrsfc  observed   It  up  to  ta*   tlae  ol'   tii©  isij»a«t, 
i^uriflg  this  antire  ifltorviil  of  ti.3«,   t&©  air«a  oa  tie  a^uad  a*tr  -was 
aoreaaing  contiauovisly  at  a  ;ii.gii  pttefe,   ssad    ,m  i«.mr«   ii>:ut-   -««»  fiash- 


'  4  - 


%9\  hmt  *.&i  4iiiMX  .«ltlj»Ti*  ,  aii'  :-Ai»ii  idaiu::: 

U4i*j  i.*«'  iafli  feiWJiif*  »a5  flt>i.'      *iU-  .xet-^xia  im  .«>eid(i  ^^ 

-    "~.  •■      '      _«     «:;*■    -v*:!.    »->.;:  J  a    *:  .feet^.qoJS'    tififfiaiN*    .'16*4     ■ 

.  ;;-i  'tat J  I  ; 


;"8^i*-'' 


for  eatttboujid   tr^ffio  Wiiso  Zi*s   «»j:it«red   UiO   iiit^r««ctioa. 

woraeJLlta  ^<?a<i<sfjsoa,   <»  psiSsei^er  in   v£i.e   s-^ut^d  Oc).r,    testified 
thst  wtvtm   Lue   e^r  ats^rted  on  ita  SiiieiPiiSiiCY  rua  fea*;   airea  v»rs  biiar- 
l:ig,    ^^nd    its  --ars   ligat   «h.B  riijiiulag,   taafe  •«ini&  %h»  Q«r  was  a^^^rax- 
l^jiutely  oae   blos^  west  of  Uii®  iatfe^aeefeida  of  *i^a&es  64  t^asi   53 
s.ie   .:>& served,   feu*   trattie   lij^at  locwted  ut  ti-j,®  iusersectio^  oaaiig« 
froja  greea  to  r®d  fv^r  eastbcjurtfi  traffic  oa  i'out-e  i>h;   trxiiO  tae  squad 
C's.r  narrowly  aissed  ooliijjioa  wltu  otasr  veiiieiea  iit   two  tiifferenl* 
points  o£i  ta@  raate. 

Jo&a  ^iiopp,  aa  a^tead&afe  sti  a  Cities  -srvic©  gaa  sfeatioa, 
whlen  faood  a^^rtii  f.-.t   fcfte  soasiiwsst  Qoraui'  jf   routes  64  aaa  53» 
t-estAfiss4   t;.<it  at  ?sboat  6:00  p.ia.   fie  v-;«40  Isi   iii«  st«t,iofl  ehsa^iiag 
.Ui^  snlrt   .iiXGR  a©  r.eard  a  sireja  und  iie   loo^e4  out  the  nurii^^iB  door 
wiads^  fiiid  aiiiiSi  ;.:  red  Sa^«  li^^t  i^itiiia lai-, ♦     y^ma  ne  first  bu^  uia© 
84tt*i4  e»r  it  "Aas  oue   blocs,  asst  ar  l*ftf  of   fci^e-.   g^js  statioa  ia  tii® 
imier  ©usfc^oail   la&e  closest  to  x.ii«   0'iat:'^rlia*,     -i«  aould,  sqi.  ea- 
tii&ate  cxife   speed  of   tii©   S'^aad  oar  &t  taat  lia©  bat  ue  it   i^'-aissed 
til©  ci-as  sfcatisa  ae  estii&ated  tii«  a^ysed  at  i/ooat  60  s&ph.,     -e  ar**  ta© 
soatabouM   at&uion  vtu^^a  y.is%   before  it   Vf\Ae   ateaaiL*     ii^  s^tia^nt^d 
tAS  speftd  of    tils   aSafeios  wa^oja  »t   35-40  -apit.      '=iX0G   ta©  »^>;uiad  car  WfeS 
about  ^u  feet   viiest  of    <>r.>@  puiaL  &i  i^iptiot  its  froat  iNid  «dtit  ao^a 
arid   tae  £"«**r  up,   us  fi'^:a  ua  Uj^piioatioa  of  tiitk   brsisceB,      'i£»s  is-tti**^ 
o«r  vsetit   trsrausii  la*   red  iigiJt  a.rKi    aa©   iaj>&et  aoeurred  in  Ju^t  & 
isatter  of   3«<3dn<i»«      -ft®   sirs^o  blew  oontiauously  frsa  Wis    t-ioe  ne 
firiH  iu3«iLrd   it   iiatil  ha  su'a'   ti^    ii&p^&%,     ii%  ^i»i;ii(tat«d   tu@  liiipsfl  of 
ti-ifj:  w&s  ebout  3^  seconds  fro£i  tho   tlia«  wmo  he  tisrai  obst^rved  tb« 
s;^u&d  car  iintiX  tUe   Isip&et  oocurred. 
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.nc>i^»9»i«Ju|  4^4  i»^.i>4«i#' »4.i»tt«i^  t:^4.iii*%^  .i.»*>'»^«# 

'  ■"•  js  4d  a^jyo''   'ii    a9i:i'i<.«&  ils,&(>i'i.iton   : /"    "      r3Toa  frvGiss  .^■i^i.^^ 

■   ■..*&,««£  OiiJ^  ;«>,.s.y^  in.  imyi  Jififl'iliii*'^ 

^  .^san  4 A  &»ai^t  *sii9  bti'-':^.....  .  -  '..^.a  »»h  Mttf 

i»    JC,,,,     -    S8#«:*    .#«:..■  .:  •■i-.U'i.-vJ     ,*'.),»#    TtA© 


Lo«*ar  ^.  *t«i»@l«if,  siflotUor  ClbJLea  i>«rfi«<i  |^ii  utaUoii 
^iaopp.     •*«  eatiiisfc^d   im  ®p©ed  of  tto*  a-^ju&d  o»ii'  6t&  wboiati  5^-55 

©atiass^fe^a  %M  BiM^A  of   lii®  ©<iuad  e«x  at  60  ss.p&  aaa  tiie  i^««d  ®f 
tiis  soutJibouM  'j'e&i^il©  on  »oufc®  ^3  si-s  30  is,|>h, 

I'lie  ijiter«560t,loa  itisdlf  ■^hb  four  iiU5«>s  in  »li  <3iri^<»feioas , 
4o   to  4$  f«i«t  square,     ^-t  isj  t4a41spu&«di  that  B&r»so  «pi>«»ia^sia  aM 

Aftejp  Jili©  it00i4©rit   Be-.rxs©  lasS  ttass-ssoiaus  nM   feake-ft  ts   tint 
hospit&l.     ««  #.Aff«jr®d  5i  @®vsr«i  cserttbr&i  cr^atis.1  injury  ds-  ooa- 

or  lacX  of  .^laar-jr.  ^i®  r«siati,i«e4  u^i.'joa«'Olda!,«  uat-li  ch©  erterjtiooa  of 
t.£js  fiffch  4a/  ijf  hi®  a',3®|iifeaiiii&tlyft,  ii»  it  result  of  tk9  a«eMffialJ 
1-^   *as  unable  to  yeaeiaber  or  give  ^Af  f^ets  «feoufc  the  O0«4rr««'«ii«« 

w£iio£i  tu«  vourt  ilt^aled. 

&avifl.g  beea  a  rive©  fey  Mr.   A-KjrMt.  oa  iiOut«  5>  aM  ecraifig  to  &  «oi85- 
plftt^  atop  i«aa  in.  th©  out«r  aartfaboan»S   iaa«  of  -t^3at#  J>3»     'i**.rfl4t 
t©»tlfi©4  ti'iafe  n©  wa.#  ^lOiie  la  lal«  v«^&i0l«  «u3'g   'md  ^topp*^  4it  feli« 
red  llgiit  at  ih@  ifitcraeratldsa  Inl^eediag  %o  tura  rl^rlit  on  to  JWte 
64.     >'ftea  tiae  ?>i-fc,ffie   llv-at  r«^tilayi,ii^  aartaiaoaad  tiviffic  oa  "Oufe« 
53  turmd  to  gre«a  hn  iSj«G«:i«rated  his  Oeii*.     H©  then  h9&M  »  slrta 
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axi©-  as  Jde'^'S*  ik..  ill***' 


$t-Ot  a  "t'^e  *>«' 


t;»it.i3P 


bad  sit  lui  ]i>»»r  "  ■.';ia<ai*tt» 


,^v;'  :^f^l*I    >^?"\>XJr_:/-c    TiJi.    A, -I'  ■  Vila'*    i^^;    i 


m&a.  dfcseribed  its  sounil  «iS   i'j.int,   -  oae   wlndiaw-ia  fcia   aax  If&isxs 
only  naif  optjfl.     ^fe  iooiiea  first  to  tiie   ri^iit,   &JU6a  dtPiil^iat 
tta«j.<i  aad  to  hi®  left,   tiaa  mj;  hla  JL«ft  8«.>i.  a  flas^ulBg  r-d<l  ^«jur» 
light  aJiop  tii<i  atiu*^-^  esi-»     -c   ^-us  tiisa  fe«s?  bioois^  assuy.     ..>ii*ijdt 
ts»a  ehiftsd  iiia  oar  iat»o  f^avsrae  «a4  bue^ed  up  5  oi'  6  feet,     -ite 
fix8t  obiierYsd   Ui&  cs^r  arivsa  oj  Baraso  when  it  sts.;-*  «|#proxiiaat©iy 
ocie  blidOK  ii-:>rUk  of  tj:ie  l&t^rsee&i&a.     ^  &&tisi&t€d  itm  speed  at 
bet'rf«®a  3u  ^fiti  4^  apii  aa4  it  ooaUaued  jjoutlibauuttd  without  r^^MsiiiQ 
its  sp««d. 

aifi-U'S  of  p^opagatioa  of  souj34   emitted  by  sirens.     ii&   tesiified  v. hat 
he  wag  fijffiiileii'  «ito  a  i'eaarsi  AaterpjPiaa  eirea,  fedel    *«1,  witii  a 
12  tolt  buttery,   LHich  a®  jsas  oq   ^lii-   efe^tbauAJ*  araad  e&r.     iils  fcestl- 
ifioay  «•»«  b»«©4  upaa  ti.i«oretiedl  yroj^etioja*  of   fcia«?  results  of  Vi*r- 
ious  tests  y^hli^h.  Ii«  J\&d  iJ^ti*,   6tii4  iii  riis  opinioia  &  fl«ld  teet  v<-oulfi 
f:'rodu6e  rtiSttita  ■vejry  oiose  fe3   t-ii©    &fi«c)rsitleai  propositiariM  to  whie& 
he  t«6',ifled.     la  fiia  oijiaioa,  iwiad  T'ilosity  of  Ifiss  %ii&&  20  spa 
loalS  MV9  ad  priie&idsl  effeet  upoa  tliet  ®ff^ctiv«  ru^ft  of  aouad. 
«a«a  Oi^ir  «diido\fi)8  ar«  oloa^d  t^«  souM   eaterijii;   It   is  ta^tt&ntusiteel  by 
tr&agtfisiasloa  taroagii  tii«  oar  isut  a^^a/)  opeaisg  the  e&r  itiridaw  it  ia 
e?.isi«»r  f;^r  a  soars-?,    eo  enter  bat  tasa  tftser*  is  more  soise  ao^ia^  out- 
Bldft  as     sell  a,-t6   it  t^itds  ta   oaactei  out.     i'roffl  a  diat&ne*  of  15^' 
froa  t&#  ^uro«  of  souafi,    tiic  direetio.i  of  wia^  i2iii.Kes  k   iarije  alf- 
fci-eoOtt  oa   wt»    prajsast&tlss  af  aouad.     '--  aoafidi   jsotIi^  i^ff>last  or   fae- 
i,3g  tile;  diTv^otioft  of  a.  »irjt5  5«sore*4aea  faster  t^aa  at   she  rat®  of  six 
deoifeel*   b«C6U£e  sotui^   fiiCin^  «  «iad   aireetloa  is  ft.tiS.^d  u»wur4. 
Based  upon  uooustio^l   Uieory,  *^r.  M,.r<^y  ati&t«<l  tbe-t  ia  aia  oj^iaioa 


-  7  - 


silt    -  ..liisitg  xwiaa'i  «^««r.'.»»'i»  i*iUtt>  ^  ^««  tt^iJOti^atiA  Aiii  ;^X 


titii  driver  of  &  v«$|jkioi<s  ajutubouAtli   or  '-voate  ^3  -*fOuid   fixB^  imat 

l:ilftra«oti an;    If  v»a   dustbcuAiwI   cut  tr&veiJi  60  mj^ii  to  &  rigiiB  angie 
odilisloa  vltii  &  sdutiilaaund   our  trciveilii'ig  40  ^hp    i,i)&  ^<ixia(ua  tJUa* 
wiiia  i   the   :>ir^-&  oi>uld   b*;  atf&jt:4  by  ftae  aautufeouad  driirer  wuy  i.5 
aeooaa;^.     Sjp.  B^rdy  waa  isitop^M^  t,h&%  alt  the  feiisi»  of  tsiiii  ooXllsloa 

sooldeat,      Afaepe  was  ao  ixiforiai&  ti&a  given  ^'r»   ii^uf-ly  af  tiis   'tladi  ireio- 
olty  at   Ific    tla^   aisa  j?i&3s  Xr>   iiusstloa  or  aa/  a^Steorolo^l-aai  aoa- 
dltloa^  6Xij9itli%(S  H.X,  t,m%  '^ii,m  &ii4  pl&tn^,     ^  uX&o  lie»tifl&4  tfiiat  the 

«^  of  &  oa--  ?:?:o©s  down  t^afi  aifti.-;!  ptijfts  sp&ric  ufsoa  scr^^i^  tia*  fave- 
aent,  will  m&'&K'   s  soojaa  a^^jroxliSftWely  t^a  i:;a.eass  ss  tawt  of  t-a« 
iiiroa  itself,      if  %aQ  eaatDaiiad  3q.aftd  ear  sisiadM  w:tii  ter«iC«»  thm 

aj;pli«4,   fetis  sijaeai  of  %'a&   bruses  -^soiiiXd  produce  suffleiftxt   teoie- 
grsund  aoi^-s   to  drowu  ©yfe  t-iit*  aires . 

apptjlie^s  Oiiiie^  ^isises  i-.  viaoa«li,  u  i-egiatwfed,  :aro*eaci30fil  civil 
eagiaeer,  uM   -><ir.-«tf  i^,   -'©battsr,  &  ragis6ar»d  las4  »u,nf^^or,  kUs  eoa- 
claeted  oert-L-ia  fl«id  tests  reg&Mixig  tim   propagation  af  sJSuaiS  asd 
gave  tiie  results  of    'c^os*  ©spiriaeiits.     "J^'wo  s^irics  af  &xp«rii.:'?at» 
wer«  oor^i  ;ofc«<i  at  rji©  ir.Si«rseOvioa  af  »-iouti«»  64  aa^  53*     ^ver  ©fejee- 
tloas,   tt.®  results   ^f   fcx^ese  axj>«ri&»Rtg   --©ra  ydjaitted  in  eviclssace, 
i-ri  tae  first  s®ries,   Sii©  t^ttjA  «iiS  bi«>«Fla«  gaatiy  fras  ^-a©   Houtii.     in 
tlj«  firs^  two   t,©f5ts  s^  ©«r  vms  p&r^ced  on  Hoat.«  53  ^it  a  poiat   5uO  f^et 
no>rt]j  .^f  "^out*  64.     **■  squail  e&y   tiien  jpirao«te<l«<l  »eatbouaa  &t  40  aph 

aad  it«  eirefi  »&{>  Heard  ^siioa  it  w&s  aor©  thao  1300  feet  west  of   t^tt 

r 


«•  H  «■ 


SV         3X4  y 


(fa^fl  C^CP..  tix,; 


;^-^«  -J  ...  /  jtt 


^3a;j»   r 


I  bam 


iaterseotiofi.     ia   ".hi    a^xx  t-.*o   testa,   tue  car  tifas   pars.®d  300  f®©t 
north  -jf  i-iout*  64,   &m.   t'a^   sir  so  oi'    &ae    3,iU&d  o&r  ;sr©ee«'iliig  at 
uQ  sxpb  m%&  li«ar4  %&®fi  tne   SnU&ci  car  »a^'  i>S5  fe<jt  &jvi  15  •-?  fset, 
rss,>«cttTeiy,   w®st  of  i^oute  53.     ia  tiie  fit tb  aiid    .?ixtti   teats,  a 
squed  oar  was  pftr&ed  5.'0  f«et  a^^rtla  af  -■^ufc<g  6i»,   a&a    W^.e   otner  oar 
t,ru¥f5tiir*g  first;.  ©s*st  ais^   tiji«  next  tilsie  w«st  to  .i'lout.e  53*  <iii  ^ist 
iiefiT  Ui«  »-Aiiat\  car  slrek  uatil  it  ait   &lie.  iaterseetiaa  or  iflfas  jpr&e- 
tlouliy  rlga'tt  at  it,     ia  tot*  s«irsjstii  t@«>6,  w  sciu&4  oar  w^iS  |3ssr-&®d 
lOUO  f&efe  -fiSi&t  of  i-vQute  53  aaa  *.  sou^&feoaiid  ear  Ajej-^rii  ^tm  SviUfed  esr 
a.lrsn  i4;^'0  f©et  a..rE.ii  af  -»-oat®  £>%,    tu®  souad  oaaiag  fioi^i  Slie  d.ir'en* 
tior;  of  tlje  teiaS   tss^trd  im?   listsaer.     wa  t&e  el,giitii  test,  &  s^'juad 
oar  m^&  5UU  fe«6  west  of  -■^oute  53  feafi   feli®  otaer  car  8outa*bGu,aa  as 
Soate  53  h«&rd  %.-i^  ^slrtju  2^0  f*^«§t  actrtii  of  f^ute  fc4*     '^"iie  r«salaiag 
tests  'ri»r«!  ooaduetsA  ia  t-iis  iift=sra^on  w&ea  tJae  -siad  *4-ais  bio^lag 
from  tii^  wemfe.     *&  tas  flrss   test,   «  gqu&d  Ofcr  w&a   psir*;®t  2$0  feet 
aortn  of  aouIs  64  ®M   tiv&  atijer  oar  e&stfeattnd  U««r<l   tiis   aix*sa  2j0 
fetst  wsft  o:f  iiqut©  53«     -^^   «*ie   lesi   two  t€s3ts,  Ji   SviUiid   otir  viaie  200 
f«et  a  rtSt  of  Houte  64  itafi  tlie  at-isei?-  cai*  oaafcbouad  did  ttot  iMsar  tl!t» 
a'ir«a  agaiijet  the   wind  aatil  it  ^t  ssa  oioe*  <ta   3^5  Jt#»t  aM  375  fe«t, 
respeotivsly,  fro^i  ttis  iaterfseetioa. 

it  is  Qtm  0OAt«milo&  3f  t-ti«5  csaatsr-pl&iatiff  eppsli&at  taa% 
It  %-as  :->reJuaioiai  trror  t«  ad^iiit  iij  svldenee  tlie  resalts  of   tti«sse 
t«;jt&  ox  6Xi5®ri«i«.sts  by  .£<i«sara.   ^^oodeli  aa4  '5^s®b«t«r  aa   to   tue  aud- 
Ibliity  Ji   e  alrea  a&d®  usjA^-r  eaaditlons  axid   cireu.m3i-&ije©a  &I.les«d- 
ly  a'jb»t®Btli&iiy  ^i^^i^aiiiiir  fje^s  taose  prev-iliag  at  taa   &iMB  ot 
tii©  ooeurr^aee  iisr©  iavoivett.     it  l^v   true  tr^t  in  aoue  of  tb«  ©jtper- 
Itaeats  oaMiOt*^  by  i»ood®ii  aad    •'•e^.'Ster  wsrs  tiiers  t»a  aovlas  e^nra 
used,   aoi    ta«  psrsofiS  eoad  iotiajj  ^ii«  t««ts  atjuld  aot  agree  aaetiier 


#«'    gitt£i#»»»'&l    V^a    i,^«i.^«    4W»4     lib   '«M'&iS    fiU4'    lil^^    ,^d    4^*^0^"    to    £t^'X«a 

,ii»%X  i/.'.^X '£>a.«  if»«t  i»li  dem  %»9  iKs^ui/S  «{f9  wniie  ^ttun}  i„mi  Atys  '0,-. 

•s^d  '  .^ik^  9^t><^<-.   to  d^'sue  jr«f«t '9€'^.'ft<Bl9«<];  '»i»W'  Utt^  bi^.-- 

^o-.  .    t  ..•J't<>"-*  <s^  ^••w  aai^r  Jx»a  aaAi'  fc;.'     "  :        ^'Birll  SiBJti*vt;'i? 

.  :.i&<>«ito;»jii  oit9  0X^-41  ilie^  Am.A-3^  ^.?9  £'IM^1ni  ms  ^«s«>^ 

;'  Mu!diV%i»E>  smBO&Hatixia  ii  baA  C^  AtfiiC^  'so  Jftsw  #««1  00€.f 

t  -  ■' ■   -■■     .T:»a»jalX  ^AS  hta^tSii  Act*'  »iU  to  aol-? 

ro   f.^iki.  wj.'-..k)o»  ■!.;!»   •>.  ...JO   .?    •-.    tmij  ^<;   •jf0<>>i  *tt    '-'--    '  fsat    00^   A«»«  ^»c- 

?-■■•■"   ■"■-■=■''  -^■'*"       ..,,;,-«  ^.  .^.JawLt  ?-.«<•  «>...  .;,    ..vr«  «-     ,c;f  ©^i^ovi  ^©  j»*vt  #jk«t 

.  „-.,    ^ ,.  kiki'ix  9^4  i^tmim^  ji»«u 

-^,ii«iljlA  e»«i:*..  sjiikiO'SXii   ::v.i>   w«-.r,.Uf  .*&>!&«  tt^Sttii/  oft^jii!  tt^'s.u  is  "io  rililti:. 
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th©  *in.a    .va»  bJLohing  froii»  tut   soal/U  am  iii  tii®  sjecoad   a&ries  ot 
teats   t;i«   uirifi  wj*3  bio¥ii0,j,  froai  fc;;e-   ^.feijt,     'i'iie  ©otta&airi^ijiiiit.ii'l' 

106,   and  H^-iDjJir!^  &da.   v.   fenB   {ly4ii    314  -^-^i.   -*a.?.   <I07,  haMim  timt 

a-v&rtQes  ta&a  pj^svai ilii|.^  at  viis  %is^  of  tije   aeoi^usat  it  i*   error  fco 

ever,    t.i0   sli&lxeir  eiriasuoe  4>f    ^^r,   .JiS-rd/  of   i;ae  »--3L;>«rijS«ixits  «5oa^aefe«4 
Ofi  beaaii"  of  6M  <K?iifitc»ri>ji.6i.a%4fi   eppsilaat,   aitJ^iougli  objected  to, 
wtis  Jid'^i:  ted,  ana  aa  we  viess  tijis  c&sa  t-at  souaver-plaiiiiAff  ap^^feil- 
aut  Cu^'iijiit  oBjeet  sa»v   to   -i^    laeiifc^'  of   'iht  slisdiar  evidenes  offered 

type   af  atiasne©  hiMBnit  la  chief.  -    ,      , 

P4p®jiidi«@a  fej  %m  aefciaa  of   tM    trl&i   aourt  la  rfefuisia§.  to  aj^tt 
proof  or   Uie  ©arefal  hsfcita  of   Bursso.      -it a  tiiis  wt^  o^sjuaat  &gr««. 
ii«  afe  asifeiafi^d  tsmn  «iis?   reojird  -vatAt  vXJ6i.'e  were  eye  ftit-iSs^soa  fea 
tills  oooarreaee.     «*lj»a  t^ere  ar«  eye  «ii6ai>«aes  wHo  &«atiry  ta  tii« 
fiiCts  ^a4  olr<ittjastiiasft»  »urrouadlr.g  Ui«  injury  roT  y^ccwi'Tissiee  ta® 
jui'y  muai  deterialae   £aejf@fro®  '^-fteyier  ta«  eotiiit«y*pl&iaiiff  was  o-^re- 
i'lii  ojf  ue,cl%«i3it,   an  J   ev^deijc®  of  Alii   svU'efui  sabit;©  it.  i^ot  si«lifciss« 

•Ui.   236. 

-t>«ao'&iifif  e0a&efif.lofli  of  the  count  «y|>lfci  in  tiff  is  thfat  oouneei 
for   the   0dust«r*<i«f«fidu{itis  .mi-H  iaf laisusatvjyy  r»ii!j^.r5t»  ta   tiiie   jury 
wiilaii  V58.'e  oalculfefcefi   to  iiuci    did   pr<^ja4ic«  ^ae  Jury  af^slast  iilai. 
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J^^i' 


i;*,afi»«io 


a.|i  ?  >.^^<j0    ^_.. 


Pik'»   V«J- 


j1 


it  f:ij-j>y'j.re   that  oiustsiei  Sov  tii©  ooaat<sr«<i*r©rid«iAta  ii.\  t;ie   eoaJrae 

eroise  x'64vs«asibie  Oaxe  &,ti»i  Oi-utioa  far  ai!&  owfi  ©ftfisty   «,M  for  the 
ui.-f'&i/  of  ot<;i»;:y3,    ^ie  ::ia®  fullssd  to     m^&sur-e  ap  to  tlmt   lu&t,     'i'a&t 
b<soo:>&©  sig.aifieertfc  eaw   wooauats,    la  f^y  ci'pliil-ju,    for   uj.e  pra«a.ir«! 
tnst  aeg   be@a  pat  upoa  you  t0  sfc.lg.fsati®«  *«r.  -^oMurst^la's  oaaaast 
as   w'lii'ai  aa4  wajitoa,      i.t  so^c^oats  for  Jter,    Jacobs'    r-eju^^'6.  li.;-!"  you 
to  Sit.f   by  yi^ui-  Vter4i©t  tind  by  ycsui"  ^ss^-ers  to  Int^ri'-ogatoi'ie®,    'Tsu, 
iwif,   '.-'Oiiaursiisuia,  are  ^a  filler.*   ^       •;'«  objeotioft  wiia  ^s&ae  t-o  t-ais 
had   t.-.es  abjeotioa  su8t4iio«ci,      it  appfesrs,   iiiiwiit®?,   tia«it  aauiiael  "foi? 
ta«   oaaaver*pii»l55&irjC"  la  his   wrga;.3©a&  tod'.   oo^ss^iitM  timt  0.fri<i®r 
^eUai^rstsin  %-&@  a-.t.  o».ly  .Kiv<;a  -afi  auassijibii.fi   but  vtfiss  &,lsd  Si"»oa  a 
gua;   ttifefc  &?;i%   iir©  of  Ui&  ao&m.'&tpkiiitxtitf  ®aai  Jfcoperaiaed  by  t.ae 

Cite  youa^  mmi.'\  -  -:^fei-S'lug   tc?   iiUe   o;)aal;8r-p4jaiatiri'.      ^^e  iioid   t-li«t 
aii  Qi'    tiios©  r«i«arks  iA  «irg-:ii»iit  \ft©r#  l&^rop«r,    feat,   attvlfij^  beea 
ir.aui^itsd  itt  hy  asttEiS'SA  for  Isatft,  p&irtiss   tiiity  ur©  aoi,  ac-  prtjudieiai 
as   fco  re  -vtir©  aay   •■'.^a«&i*saJL. 

tiie  oroas  exwsiiii&taion  «f  voaraii-iia  iifsiifiersoa,  sue  ^iesalfiefi  tli&si  aa« 
iiSd  i.iSt,ltut.«d  suit  ag^ipet  «^e|}ii«a  Jferxso,   %m  "^it>:/  ^M'     -lieuteu  itM 

m-r  if  her  ei&iiu  ¥?&.s  sislsabiy  diispa&a^  of.     iz).  abj«sctiag  to  tais 
tia«stisSa  &fte  &;t.iii3!ruej'   far  iu«!   coaotrcrpifAintUr  ia  ateilj-ig  Mb 
grouxids  foi-   iiTife  ob.J*jot<ion  3i.id:      '*i'ii®  fast  t;i»ai*   -iiea-^ofi  mi»  imvB  done 
&o,-'j»tiili\^\  wlUi  this  woi&aa  la  irr-  .ijeViinS  arid   .igiiS&teri-aX,"      ihe  ooiirfe 
promptly  coiiwieufcBd  t-a&ti      "i'ae  iG^.areafe  of  tim  ^v%f  au»y  be  aliossa, 
but   yo-..  .iavo  >isri«  &s  f{:,r  tis»  you  o:.'ii  gcs  iti  alicj**iag   ih«  3id.a  ii^a 
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tv^    Js.?--'-'  .rusy    **Ott^   f-"       •,    .' 

-*j&»f  OJ   i-s  ii  w,  *a  *i   waul  tii>-^.:>  v:>  o  .  V-.  .(J. 


•■':%lfoa  awe  ftift  «c*'i  ao4i<iJw*».^ft-^'.  WTi«»  i»J|;<i'ft60-aa**  •-t»i»i^ 
^«.:..     ....«.;•..    -i-u4  c^.^iy  •!»««»«    o^fe^iliil  «»&  «4  ,atia«L#e>  .to  i(*»t«»-. 

;'ft:  i'-as»c   '^*(Kl-9J)u%t-&)ia^  •t^9>mi$m.\»iiit     t     ••■■    acK|ij  ^iu^  ftftMf  «*«•  ^w^i 
«fi.j  -i«  !t»&iMss<i€>^i  BMt  \tiii^iiiin%»s&ai^ii  »iis  to  •UX  '-mm  e^mt  i&tm 
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b««a  disposed  ox*.'*     <*hiife  we  do  aol  «»j<i;jri>ve  o/ .iji"liStii''«J  taia  caatter 
to   t.  e   a;-t«atlOfi  of   tlie   j -ry,   we   bsiie^s,    aader   ta«   oU'oaa»vuao«a, 
iiioludlag  tiie  we./  la  mikioh  tac  oouiitor-piaiatiif '&  objection  viua 

stutcid,   it  I2  not  rev*-3ifela   ©rrvr. 

I'lier©  &r?    ot,.i«r  yiiaplal.nts  of  varioaa  ©videatiaxy  rulia»,8 
sade   fey  tii«  trial  oo;irt.      'fi«   Have  sarefaliy  reviewed  'i.iiese   ooatsn- 

iuatlf,   tiie  eouatsr-pLftiafciiT  eppeil&ijt  coapiaias  coaoeralng 

certsia  lastruotloas  given  by  the   tri&l  oa  :.rt.     ^ie  urges  tn&t  the 

eie^^at  of  ©on tributary  a«gilgeac«  *ag.  ujiauiy  cffiipiia&izsci  in   tae  Ir- 

atructlons  iji\r«a  at  tne  lisstsac©  or  ti.e   oouater-Siin'^fid  ttt»s.     «»'ia 

bc-liev0,    la  rsft-iiiig  the  lij«tructioa«,  thati  the  isatter  of  the  aoxi- 

tribatory  negllgeQOft,   it'  uay,   of  tus  oduater-pialr.tif f  wua  aliuclsd 

ta  Ofiiy  in  eoajuactioii  wita  ofcHer  sie^^a^a  ia  tftis  csiso  fesii  its  def- 

iaitioa  or  $fr®et  w&s  not  overly  ewaplvaaized.     'fiir^  liistfuotiaas  are 

gi^fto  aa  ©ne  eoatiattaua  3difl«3  aad    t,li&-   oslssioa  of   ta-s   els;-ueiit  of 

prcKliaate  oauss  in  oae  la@tractiO£  ^t^y  be  s^upplied  by  otlier  isatrue- 

tlonit.     *li«  iippelicit  £.Iao  urges  »ri'0T  ia  uh©  jjivia^  oi'   ta«  aouater- 

a®feaa«at8'   iiasc:raetloa  ^0.   3,   as  roiiowss 

•*if  you  fiad   froa  tiae  evi5»ae«    jiia^jr  %n&  tastruotions 
of  6iis  ooart  taut  at  sasi  joat   ,.rior   to   tim  ocou/reaeo 
ia  (iuestloa  -'ti»f/ii6n  ^arzao   9;ws  opt;  rating  ale  my  tor 
veitlole  in  a  soutaeriy  diraotioa  on  i^oute  53  isaar  th« 
intflrsoction  of  saM   -^iout®  53  wl'-?!  "-out®  64,    sa3   you 
fartii«r  find    'viuit  at  saca   tlia©   the   jiOlioe  v/hicle   b®- 
lag  oper&ted  by   "lute*^  vciumratc-ia  was   pracsedii^   in 
cm  easterly  diroetion  oa  i^oute  6i..   lasjediaiteiy  approach- 
ifi,vi  the  ia;  fe-rsootiaa  -cif  i^oats   53  with  x^^oute  64,   and  vvas  at 
auak   tifiifi  gSviag  aadifei©   sigaai  by   sijfiii,   asd  you  far- 
t.'jer  fl.id    Uiiit  3v^p^^ea  Biiraao   elti^er  .:f.urd  or   by  th« 
esex-oi©**  of   r©».!!.oft*t.-- 1©  es^r©  should  h^ve  iiesird  the  signal 
b^ing  glv^a,    fchen  ia  suoh  eveftt  you  ar©  iastructed  th&6 
It  beoasse  &ad  ssts  th®  <iatj   of   -tepuea  is^jrzso   to  yield 
the  rigiit-of-»;  y   to  tue  polio e  vsblole  belfi«j  op6XJ-.ted 
hy^  iWiiter  •^oUnur.  ttfic  *isd  to  atoj;  &.M   ro<iaiiifl  clewr  of 
the  interseciiaa  uatlL  sueh  poiioe  v«niGlo  lifia   p&ssed. 
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— ..-,..    .^. -    ....     -_..  '•j:!.^  .i-'i   'M.  Jt,#ti«i... 

f^'s.j   '?:::. ^ '  cart  ?Brv'    ;.l^       .  ^ss^'^e  :;•:...  .>  vJ-yj-^O'   J?>;„    ^i>.r:   ^as'tr.ta  iec  celvXal 


.Jji  5i  ■  .  dJxW    C? 
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proTidled  ttitib  in  toe   axer«i«e  or   I'sttaoaauie  oare   th«  said 
^topiittn  Barzso  ahoaid    aave  aeard   tiie  eald   algnfel  at  a 
Buffioieat   .ilaluiice  froia  tae    iutaraectiou- to,    in   tia    «x- 
erolSQ  of  r.  asofittble   eiirts,   bi-iog  nie  vaaioie   %o  «  iiait  or 
otuerwiae  yield   tae   i*ij^xit-oi"«way.** 

iio  where  do  wo  find   tn-^t   tJie   eouaterpiaiatiif  Sitsr  ui'tsed  at  u  ooa- 
foreciOt)  oa  Inatiuotiona    tnat   this  IriStruotloa  wa»  errout^ous   beouas« 
it  coatJiliicd  thl«  provisiofi;     «♦  *   »  *  provided  that  ia  tUe  exercise 
of  re&Boasble  care  tue   jsald  ^"tepiiea  Baraso  sfeouid  iuiVd  heard  tae 
said   sltfi^til  et  H  saffieieat   disfejiuee  from  tim  in.  erseofeion  tu,    in 
t&«  exj^rolse  of  r©a?50it«l>l«   ©are,    bri£\g  «iis  ?thicie  to  e   iii*it  or 
otherwise  yield  th©  rlfiiit-of-wtty."     in  alditioa,   ««  bsiia?^   tiiia 
laatruotion  la  proQer  In  view  of  t^  evidence  offersid  by  tiie  ooan- 
ter-pleittti.ff  aaa   ufte  eoaater-defeMaafes  ®r  tiae  aadibiXity  of  tiie 
»ouad  of  tiiQ  ^ireii. 

A  large  ntt^^tjei   of  wltriesses   testified  In  tiiia  0«i8e  asd  tiiere 
was  &  ccnfliot  in    the   testiisony  of   .oae  of    ttieaa,   as  aigiit   be  ©x- 
pected.     *i'lie  record  is   i@5.gtfiy,   &ti<k   t.h«  absfcreet  aion©  is  409  psiiiss 
iofig.     'Siie   jury  fouad  tiiat  ta©   ootiatsrpi&iritiff  and   tiie   oouater- 
defeadanta  #er©  batii  guilt?  af  ce/,lig©ac«.      iii^y  aii;a  found  both  not 
guiity  of  telifui  aa*1  wsictoa  misooadiict,     i-iie   J^try  were  properly  ia- 
atraated  e^aaeralag   thg  rig&ts  of  ««  eaiergeacy  v«jtiicX@.     •«*»  autaor- 
iaed  easrgescy  veiiicld  on  &ii  e^sersancy  run  is   ©a titled   to   preoedei^ee 
over  fell  otiier  Y??^aicles  prov  ld«d  tJmt  the  s&&t,utary  reiiuire^aents  re- 
lating to  the  proper  warning  of  iii«5  apijroaoii  of  the  e^ftrgwiioy  ve- 
hicle are  satisfied,     it  «&©  for   zm   jury  to  detexmlae  froi;  x.ae    f.es- 
tiaoay  wi;etli©r  txila  partieulsir  sir^sa  was  fiudibie  aad  m^^  t>dgi-;ite 
weraing  of   Its  a^^ronQh  to  tiie  iiiteraeotion.     it  i©  aot  for  thie 
Coirt  to  deteftaifls  tUat  s^s  &  siatt- r  of  la»  the  Jury  sboaid    bave 


.  ij  - 


b  I  a  r 


•ci<tfd«tf  •<»o«'ACiio  a,MV  Ada  tuns  If 


5 d -jr i'.;.^     t'>>ib     &;.■!      'J.iC.w^     .o  ')  .^  .- 


»■?••-' 


found  tu«  oouat.er-clereacltt.it.8  gallty  at   '^iltal.  and  waatioxs  iaisooaAuct 
or   %h.e  cooatarplttiatlf f  not  galiiy  of  oofttjrlbauiry  a«gl%«aoe. 

'«*e  (ia  aot  believe  fcu©  v«irdiot  is  a^alast  %hM  mmWe&tt  vsttigiit 
of   tlie  eir.ld©«j«  «ixia  it  ^s/iii  taes-ef^r®  be  aflMx^aeii. 


^  I" 


I  B.  M 
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General  No.  ll4o4 Abstract  Only 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 


^EB  23  1961 


SECOND  DISTRICT  -  SECOND  DIVISION 

PAUL  V.  WUNDER 

OCTOBER  TERI4,    A.D.      I960.         ^ciwk  appikm  cwiS  SafiouslBisitW 


'A.<i  "   f,  4 
CHARLES  JACOBS, 


Plaintiff -Appellant,     )     Appeal  from  the 
vs.  J      Circuit  Court  of 


DAflREL  C.  HBL^!S  and  LILLIAN         )       Lake  County,  Illinois 
PRMCES  HELi'IS,  his  wife. 


Defendants -Appellees . 


SPIVEY--J. 

This  is  an  .appeal  from  a  decree  of  the  Circuit  Court  of 
Lake  County  dismissing  plaintiff's  complaint  for  want  of  equity. 
Plaintiff  brought  suit  to  rescind  a  contract  for  the  purchase  of 
real  estate  and  to  recover  earnest  money  paid  under  the  contract. 
A  hearing  on  the  merits  resulted  in  a  decree  in  defendants'  favor 
KMcn  was  entered  on  November  5,  1959. 

Plaintiff  contracted  to  purchase  a  tract  of  land  and 
residence  from  the  defendants  for  a  total  consideration  of 
$30^000.00.   As  earnest  money,  plaintiff  paid  $5^000.00  down 
and  the  balance  was  due  in  1200.00  monthly  installraents  for 
five  years  with  the  unpaid  balance  remaining;  at  the  end  of  five 
years  to  be  paid  in  full  at  that  time.   The  property  was 


^-^f^-'ia^h 


y;lciO  ioA'x^sdA 


40-iiII   .oK  iBiensQ 


SIOMIJJI  ^C  THUCO  HTAaJg*!?;. 


woiaivid  oiioosa.-  ToiRTaxc  ghooi 

^  3  Q  J1  U  W  .V   J  Jj  ^  e 


.Odri      ,C.A-,MHST  fiSQOTOO 


©flif  fflot'i   l3©qcA 


"ic  uixfoO  jx/joiii 


alonJiXII    i-'^ini/oD  s>(.bJ 


iiAUJIJ  bajs  8MJSH   .0  JSRHAG 

.-iiiw  alii  «aMviaH  es-OHAfi-s 


■-YaVI'i 


.-^c^Jtifps  '3:c   .^i.cw  lol  (tnljalqrrtoo  e'lllitnlAlq  srilQci.'aali)  -i^^nwoO  9>i£v 
lovsl    •  s;:tnBbna^e£!  nx  es'ioeb  a  ni  b©;Hi;a©"i   Bcliisjc  ad*  no  siiiifiea    ^ 


purchased  by  the  plaintiff  tharough  a  real  esta/te  broker  who  had 
listed  the  property  for  the  defendants .   A  description  of  the 
property  was  contained  in  the  Gontract^  but  the  description  did 
not  recite  the  dimensions  of  the  premises .   According  to  tne 
purci-iase  agreementj  "the  sellers  asree  to  install  plate  glass 
windows  in  seven  windovi'  openings  in  the  basement  and  first  floor 
of  the  residence  on  said  premises j  four  of  said  plate  glass 
windows  to  be  installed  in  the  basaiaent  and  three  plate  glaas 
i^indows  to  be  installed  on  the  first  floor,  all  of  said  vjorlc  to 
be  completed  on  or  before  August  1^  1957".'' 

A  contract  for  deed  executed  by  the  parties  provided s 
"And  in  case  of  the  failure  of  the  Purch.aser 
to  raake  any  of  the  payments j,  or  any  part  thereof,  or  per- 
form any  of  the  covenants  hereof  on  Purchaser's  part 
hereby  made  and  entered  into,  this  contract  siiall^  at 
the  option  of  the  Seller,  be  forfeited  and  detexTOined, 
and  the  Purchaser  shall  forfeit  all  payments  siade  on 
this  contract^  and  such  payments  snail  be  retained  by 
the  said  Seller  in  full  satisfaction  and  as  liquidated 
damages  by  Seller  sustained^  and  in  such  event  the  Seller 
shall  have  the  right  to  re-enter  and  take  possession  of 
the  premises  aforesaid." 

On  August  "'( )    1957  >  plaintiff  J  by  his  attorney  wrote 
the  defendants  and  advised  ths  defendants  that  plaintiff  had 
cancelled  the  agreenient  for  failure  of  the  defendants  to  install 
the  plate  glass  windows  in  a  workmanlike  manner.   Plaintiff  also 
contended  that  he  was  informed  that  the  property  had  a  frontage 
width  of  397  feet  and  that  the  actual  width  of  the  property  as 
disclosed  by  survey  was  229.46,  Because  of  the  alleged  breaches, 
plaintiff  demanded  the  return  of  the  $5;, 000. 00  earnest  money. 
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sdc^  lo  nolc^qiioseb  A      .  a jnfltns "iafi  ori^  lol  ^^^''^^qcysg  0x1^  isscfeir 
I1I&  nold'ci^oeob  sri*  cfird    ti-ofli^Jnoo  ©rid-  nl  fe9nls;fnoo   asw  Tj:+neqci:r 

•loofl  ttMl*  JMIJB  ;*n«K»a«d  9rt*  ni  «5jnin«qe  wolwiiw  neves  aJ:  awcbniw 

Ofcal:;^  e:t>..XQ  9©i.i:t  brTJB  ttn9Vii»s»d  ecit  nt  lb9Ll»tSitil  9cf  oj  swcfoniw 
o.^  3iiow  fcljsa  "J.o  lis   ,ic.oI'i   tQi.:!  sri*  no  r>slljs;tani  ©cf  o;J  awoijiiiw 
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After  receipt  of  plaintiff's  r^.otice  of  cancellation^ 
defendants  notified  the  plaintiff  on  August  9^  1957  that  by 
reason  of  the  failure  of  the  plaintiff  to  make  payments  as   re- 
quired by  the  contract,  and  for  the  failure  of  the  plaintiff  to 
paint  the  trim  and  giatters  and  pay  the  1956  general  tax,  acoord- 
In^j;  to  the  contract,  defendants  elected  to  declare  a  forfeiture 
of  the  contract  and  retained  the  earnest  money  as  liquidated 
damages.  Defendants  also  requested  the  plaintiff  to  surrender 
the  possession  of  the  premises  to  the  defendant. 

Insofar  as  the  defendants'  contentions  ai'e  concerned^ 
it  is  not  contradicted  that  plaintiff  did  not  pay  the  I956  taxes, 
paint  the  trim  and  gutters  and  make  the  August  paymient  required 
by  the  contract.  On  the  other  hand,  plaintiff  contends  that  his 
own  performance  was  excused  by  claimed  material  breaches  of  the 
contract  by  the  defendants,  which  ciaiined  breaches  aret 

1.  Installation  of   the  plate  glass  windoi^s  in  violation 
of  the  Waukegan  building  code;   and, 

2.  Failure  to  install  the  i*indovjs  in  a  v/orlcntanlike  manner. 

Looking  at  the  evidence,  this  court  can  only  conclude 
that  there  v/as  a  conflict  in  the  evidence  as  to  the  quality  of 
the  vforkitxanship  displayed  in  the  installation  of  the  windows. 
Unfortunately,  the  contract  is  no  guide  as  to  the  raanner  of 
installation  or  the  kind  of  windows  to  be  installed.  We  have 
heretofore  included  in  this  opinion  all  reference  to  the  de- 
fendants' duties  witli  regard  to  the  windows  as  defined  by  the 
contract  and  obviously  the  contract  is  inadequate  to  charge 
the  defendants  with  a  duty  other  than  to  install  plate  glass 
windows  in  a  woriananlike  manner. 

On  this  issue,  the  trial  court  in  its  opinion  said, 
"Strictly  speaking,  it  is  not  necessary  for  the  court  in  the 
view  that  it  takes  of  the  case  to  decide  vrhether  or  not  the 
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windovfs  were  installed  in  a  vjorknanlike  manner,  nevertheless, 
the  court  does  take  notice  of  the  fact  that  they  were  so  in- 
stalled and  were  not  satisfactory  or  acceptable  to  and  by  the 
plaintiff.  No  doubt  this  will  result  in  a  nonetary  loss 
(daniaf:es}  but  *  *  *  the  remedy  is  not  to  rescind  the  contz'act." 

The  courts  finding  that  the  installation  vras  done  in 
a  workmanlike  marjiei'  is  certainly  not  contrail'  to  the  inanifest 
•weiglit  of  tha  evidence  and  we  cannot  disturb  the  court's  finding. 
Breraer  v.  Bremer,  '^n  m,  454,  10^^  M.E.  PA,   299 j  Bl£2}i  ^«  Gray, 
411  111,  503,,  104  N.E.  2d.  212?  Smith  v.  Illinois  Valley  Ice 
Cream  Co..  20  111.  App.  2d.  312. 

In  the  trial  court,  it  was  deteraiined  that  plaintiff's 
reraedy,  if  there  was  a  failure  to  install  the  vrindows  in  a  work- 
manlike jnanner,  was  an  action  for  damages  rather  than  reeision. 
However,  xMsgardless  of  the  approach  taken^  the  result  vjould  be 
the  same  since  the  trial  court's  finding  that  the  work  was  done 
in  a  workmanlike  manner  is  supported  by  credible  evidence  and  not 
conti'ary  to  the  raanifest  weight  of  t^ie  evidence.  It  would  only 
serve  to  lengthen  this  opinion  without  corresponding  benefit  if 
we  were  to  review  the  law  of  reeision  or  damages  and  finally 
conclude  as  wa  have  that  in  either  event,,  there  was  no  error  in 
the  trial  court's  findim?;  that  defendants  had  not  breached  the 
contract  in  the  Bianner  of  installing  the  windoxfs .  Neither 
remedy  is  available  under  these  circuBStances . 

Plaintiff's  argurrient  that  he  is  entitled  to  reeision 
because  tne  windows  were  installed  in  violation  of  the  Waukegan 
building  code  cannot  be  sustained.  The  trial  court  did  not 
mention  this  point  in  his  opinion  but  we  conclude  that  there 
was  a  total  failure  to  prove  that  the  windows  were  installed 
in  violation  of  the  building  code.  Tlie  windov/s  installed  by 
the  defendant  were  iimaovable  and  no  provision  was  made  in  these 
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windows  for  ventilation.  No  evidence  vjas  offered  as  to  the 
presence  or  absence  of  other  provisions  for  ventilation.   Further, 
the  biiilding  inspector  testified  that  the  windows  would  be  satis- 
factory if  a  mechanical  raethod  of  ventilation  was  supplied.  In 
the  absence  of  evidence  we  have  no  way  of  knov;ing  whether  the 
parties  contemplated  mechanical  ventilation  or  made  other  pro- 
visions for  ventilation  and  so  cannot  state  that  the  windows  were 
installed  in  violation  of  the  building  code. 

Plaintiff  also  contends  that  the  frontage  of  the  property 
was  misrepresented  and  that  hs  is  entitled  to  recision  for  this 
reason.  ¥e  agree  completely  with  the  trial  court  on  tnis  point. 
The  court,  in  a  carefully  prepared  opinion^  said; 

■  "The  court  has  read  all  the  testimony  on  this  point 
and  the  authoricies  cited  by  both  parties  on  this  question,  and 
is  fully  informed  as  to  what  the  contentions  of  the  parties  are. 

"It  is  extremely  difficult  for  the  courts  after  con- 
sidering the  evidence  and  the  authorities  oTd  the  subject,  to 
come  to  any  such  conclusion  as  was  arrxved  at  by  the  plaintiff. 
There  is  nothing  in  this  record  ^v■hich  will  furnish  any   reasonable 
basis  for  the  court  to  conclude  that  the  defendants  were  selling 
or  were  representing  that  they  were  selling  th.e  plaintiff  397 
feet  along  Sheridan  Road. 

"In  the  opinion  of  tne  court  the  ovei'whelming 
weight  of   the  evidence  on  this  point  is  in  favor  of  the  defendants. 
The  plaintiff  not  only  inspected  the  premises  in  question  but  the 
court  believes  that  he  was  quite  familiai*  with  the  property  before 
he  purchased  it  and  had  every  opportunity  to  acquaint  himself 
vrith  the  exact  dimensions  of  the  property.  The  difference  between 
397  feet  frontage  and  229.46  feet  frontage  along  Sheridan  Road  in 
the  City  of  Waukegan  could  become  a  very  important  item  in  the 
purchase  or  sale  of  real  estate. 
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"Despite  this  obvious  fact,  the  plaintiff  did  nothinjj; 
to  protect  himself  whea  the  contract  was  writte'n,  or  In  any  ^'ay 
guaranteeing  directly  or  indirectly  that  he  was  purchasing  397 
feet  frontage.  A  simple  Etateraent  to  that  effect  in  the  contract 
Viould  have  been  sufficient.        ....'.■. 

''Under  the  authorities  cited  by  the  defendants, 
Rotermund  v.  Lauritzen,  225  111.  App.  17O;  M-^iH^  ^'   ^wan, 
109  111.  App.  46;  and  Hunderford  v.  Behrends,  308  111,  4o6. 
the  court  is  compelled  to  hold  with  the  defendants  on   this 
particular  issue." 

The  decree  of  the  Circuit  Court  of  Lake  County  is 
correct  and  is  therefore  affirmed. 

Decree  affirmed. 

Cro/;,  P.  J.,  and  V/right ,  J.,  concur. 
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IN  THE 

APPELUTE  COURT  OF  ILLIKOIS 

3J3COHD  DISTRICT  -  FIRST  DHISIOK 


February  Tern,  A.D.  I96I.  ^J^uisss^^^aW  ^2=°"* 


.»   w  U  M  D  '^  ^ 


LAoALLS  UATIOIUL  a^K,  as  Trustee 
under  Trust  Agre«aent  Ho.  22379 » 
Plaintiff -Aj^pellee , 
vs. 


RAT  smm. 


I)eferKlant«Ax^}eIlant» 


kppsstl  f rcB  the 
County  Court  of 
Kane  County. 


^ ^ ^ _-- 7T~T 

DWE,  J.  1^ 

The  plaintiff,  LaSaHe  Mational  Bank,  as   Trustee  uMer  a 
trust  agreeasent,  filed  its  complaint  on  February  8,  I96O  in  the  County 
Court  of  Kane  Covaity  to  recover  possession  of  a  described  lot  improved 
by  a  dwellir^  and  located  in  Fordon  Park  Subdivision  in  Kane  Coxmty, 
occupied  by  and  in  possession  of  fee  defendant.  Hay  Sndth.  By  his  answer 
the  defersiant  alleged  that  he  vas  in  possession  of  the  premises  by 
virtu©  of  a  contract  to  pur^iase  the  saiae  frea  the  plaintiff;  that  one 
WiUiaa  H,  iJuth  was  and  is  the  agent  of  the  plaintiff  with  power  and 
authority  to  enter  into  such  a  contract  to  purchase  and  based  upon  said 
contiract  defendant  had  Hade  valuable  improveoents  upon  the  property  in 
excess  of  =,;8,000.00i  The  answer  alleged  that  plaintiff  had  refused  to 
perform  the  contract  aade  by  its  agent  Wiliiaa  H,  Ruth  and  denied  that 
plaintiff  was  «ititl«i  to  the  possession  of  the  pr^iises. 

The  reply  of  the  plaintiff  denied  that  Willia»  H.  liuth  had  ai^ 
authority  to  enter  into  axjy  contract  for  the  sale  of  the  preaises,  denied 
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the  Baking  of  any  inproverasnts  thereon  l^  the  defendant  and  averred 
that  no  demand  had  ever  been  aade  upon  plaintiff  to  perform  any  alleged 
contract  executed  ty  William  K.  Huth.  The  issues  made  hy  the  pleadirigs 
were  aulssitted  to  i*«  court  for  deteraination  without  the  intervention 
of  a  jury  and  at  the  cc«iclusion  of  the  trial  the  court  rendered  judgsent 
in  favor  of  the  plaintiff  for  the  possession  of  the  prsaaises  in  question. 
To  reverse  ^Ms   judgsKsnt  defendant  ap^^eals. 

Th«  record  disdosi^  that  the  legal  title  to  the  premise* 
involved,  in  this  praceedirjg  vjss  conveyed  to  plaintiff  under  tsust 
agreaaeut  Mo,  20517*  ^  a  deed  reeordted  cm  December  16,  1957j  that  <m 
March  6,  1959,  the  bank,  as  trustee  oonv^ed  the  preEdses  to  Bieaas  E. 
Wgelfle,  who  on  the  sams  day  c<«veyed  to  plaintiff  as  Xruetee  under 
trttBt  So»  22379.  The  de^  froa  the  bank  to  Wotifle  and  the  deed  trm. 
Woclfle.  to  the  baak  m^ier  trust  agreaweat  22379  «ere  both  dated  March  6, 
19!^  and  both  vem  ra^orded  on  July  %,   1959.  Thereafter  Millia®  Ruttt, 
a  building  coKfcractor  and  sub-division  developer  pursuant  to  an  agree»ent 
with  the  beneficiaiy  of  the  trust  erected  a  aodel  home  on  tixe  presaises 
involved  in  this  prcKseeding.  Ray  Saith  is  a  carpenter  aad  building 
contractor  aad  an  estployee  of  Huth*  On  <June  25*  1958  Smith  r«;eived 
the  keys  to  th®  house  frcaa  Ruth  i^o  had  been  given  peraisaion  tgr  the 
beneficiary  of  the  trust  to  allew  i^th  to  ftay  in  the  hoBMS  as  Ismg  m 
he  worked  for  Suth  or  until  lie  -ms  told  to  leave. 

John  DeaUng  ia  an  attomi^  resid3.ng  in  Chicago  and  is  the 
record  holder  of  the  beneficial  interest  in  this  trust  tjy  virtue  of  a 
conveyance  recorded  on  J-oly  31*  1955  and  m  testified  that  he  holds  thia 
interest  for  his  ©iiwit,  Scarlet  Glow  Engiaeerins  Ccsa^ny.  The  defeaadant 
Bay  W,  S^te  t^tif ied  that  the  presises  involved  in  this  proceeding  is 
designated  as  Ho.  182^  Sdgelawn  Court,  Aurora,  niinoiai  that  the  lot  ia 
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question  is  located  in  Pordon  Park  Subdivision  and  is  iapjroved  by  a 

fotur  bedroom)  tvo  bath»  brick  front  asoA  fraste  construxstion  dsreXling  house} 

t^t  WiXXiaa  ^th  developed  this  subdivison  and  tiuit  he.  Smith,  had  a 

earpmter  l£U3or  o<mtx>act  with  Mr*  Hath;  that  Roth  was  selling  houses  in  this 

arwk  and  between  the  jfirst  and  fifteenth  of  Mitj  1958  Hath    ajad  Siaith  had 

a  conversation  at  aith*s  office  in  ^rMch  Etrth  tc^d  hia  that  he,  Rath  was 

the  oMner  of  the  property  and  offered  to  cell  ^dth  the  prt^serty  involved 

in  this  pi'oce^iing  for  ;^19,200.00|  that  Sutii  told  hia,  (Smith)  that  he 

eeeld  net  giv©  hia  a  clear  title  bat  if  he  (Siaith)  would  Hake  an  application 

for  a  mortgage  and  get  it  a|^i*0ved  that  he  would  be  a^le  th^i  to  provide 

hira  iiith  a  elear  title.    Hr»  i^th  further  testified  that  he  had  a  contract 

with  ^rth  to  do  the  carpenter  work  on  seveml  of  the  h^ises  in  this  stiJs-divisicmi 

i^t  he  knm  Huth  had  sold  several  uf  th^e  hooves  and  that  he  had  no 

smt»&n  te  tioBirt  that  Isr.  i^th  vss  the  owner  of  the  property, 

Kie  record  also  discloses  that  an  application  to  the  Advance 
H9rt|Fage  Cor^ration  of  Chicago  for  a  loan  on  this  property  was  submit  ted 
and  in  eorjaection  theretfith  the  awsrtfage  earporation  wrote  Mr,  Siaith  on 
Aiaril  2,  1959  that  it  iss  pr^pai^  to  draw  t&e  mortgage  loan  docuraents  but 
requested  that  ^JKit^  foruard  to  it  the  mmer's  title  policy.    Mr. 
Siaitia  testified  taat  he  mmfi^sFfm  shces^ed  this  letter  to  Mr.  Huth  and  that 
Mr.  %th  told  hi»  h®  weald  p^^ooure  tim  title  polity  twt  never  did.    Mr. 
S«lth  further  testified  that  he  had  teen  fully  paid  for  all  the  vcrk  lis  did 
oaa  the  hmxs&  looatai  on  the  premises  in  q?iestion  either  ty  Mr.  i&th*e 
perssiial  dh&^s  or  by  os^er  on  the  li^rovesient  Savings  &  Losn  Associatiem 
issued  at  Jtr,  Hath* a  directicxi, 

Ob  eross-.e2!arainati€«i  Mr.  i^idth  testified  that  he  ^es  fsaailiar 
with  the  practice  of  sellii^  houses  aM  the  seller  tJien  procuring  title  in 
order  to  conveyi  that  Buth  told  him  that  he  eoaldnH  give  hi®  a  clear  title 
because  there  were  liens  agairist  the  property;  i^t  the  ireason  he  had  paid 
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no  one  any  money  as  rent  or  ar^-thlng  in  retiira  for  his  occupancy  of 
the  property  since  June  25,  1958  v&s  because,  he,  Smith  was  purchasing 
the  property  under  a  contract.  He  further  testified  tdiat  he  never  did 
anything  to  consusaaate  the  purchase  exxsept  make  an  appXication  for  a 
loanj  t*at  he  never  jmid  ai^  taxes  on  tJie  property  and  never  made  any 
title  exaiainatioa  to  detersdne  where  the  title  was  vested  hut  relied 
upwi  the  statemeBt  of  Kuth  t^o  told  hia  he  vas  the  owner  of  the  lihole 
sub-division,  - 

The  record  discloses  that  on  March  27,  1958  plaintiff,  as 
trustee,  executed  its  note  for  $16,600.00  due  on  or  before  April  1, 
1959  Tsith  0>  interest,  interest  payable  seai-armually,  Ihis  note  was 
payable  to  IJHproveaent  Savings  amd  Loan  Aesoeiation  and  its  payment 
secured  hy  a  aortgage  upon  the  prOTdses  involved  in  this  proceeding. 
Another  joote  for  the  s^^e  aasunt  payable  to  the  saa©  Loan  Association 
and  dated  April  2,  1958,  executed  by  Willlaa  H,  Bath  «as  admitted  in 
evidence  over  plaintiff's  objection  as  to  its  relevancy  atsi  materiaJLity. 
It  also  appears  timt  several  claims  for  mechanic's  liens  have  been 
filed  against  thia  property  by  various  parties. 

Counsel  for  appellant  insists  that  the  evidence  found  in  this 
arwjord  discloses  that  appellee  knowingly  and  deliberately  allowed  ¥illiaa 
H,  Ruth  to  represent  hiiaself  to  defendant  as  the  owner  of  this  property; 
that  defendaiit,  believing  that  Suth  was  the  owner,  entered  into  a  verbal 
eontrexjt  «»ith  hia  by  the  provisions  of  t^ch  iUsth  agreed  to  eeil  thlM 
property  for  vl9,200,C0  and  defendant  agreed  to  purchase  the  aaKej  that  |  j 
ftuth  had  the  ke^/s  to  this  propeiiiy  and  he  delivered  than  to  defendant  1 1 
with  the  knowledge  of  plaijatiff  aad  jdaintiff,  therefore,  is  estc^^ped,  U 
in  this  proce€>cliag,  frcm  dei:^ir.g  Ruth's  ovnersiup.  U 
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What  the  record  discloses,  however,  is  that  Huth  was  a  twildii^ 
Cixitractor  and  a  sub-division  developer  and  defendant  was  his  onployee. 
Defendant  went  into  possession  of  this  property  with  the  consent  of  the 
holder  of  the  legal  title  and  the  holder  of  the  beneficial  interest  in 
the  trust  of  which  plaintiff  v&a  trustee.  The  peioission  given  Ruth, 
according  to  the  evidence  was  for  hia  to  perait  defendant  to  occupy  the 
house  so  long  as  he  worked  for  Huth  or  until  he  was  told  to  get  out.  The 
conversations  between  Saitb  and  Huth,  as  testified  to  by  Sraith  were  heard 
by  the  trial  court  subject  to  the  objection  of  plaintiff's  counsel.  Upon 
^is  r«so3rd  they  were  inoowpetent  and  so  treated  by  the  trial  cotu-t.  Mr* 
Rath  was  not  produced  as  a  witness  and  the  record  does  not  account  for 
his  absence,  fiuth  was  not  the  owner  of  this  property  axA  the  evidence 
disclosed  that  he  was  in  no  s&^e  the  agwit  of  the  plaintiff  or  agent  of 
the  owner  of  the  beneficial  interest  in  the  trust  of  which  plaintiff  is 
trustee.  It  was  the  oimer  of  this  b^aeficial  inter«ast  idso  peraitted  the 
ooistruction  of  i^is  hoas  jxpcm.  the  lot  in  question  by  i^th  and  there  is 
no  merit  in  ^>pellant'8  contention  ttbat  the  evidence  does  not  disclose 
plaintiff's  possessitm  or  its  right  to  possession  of  this  property  at  the 
tii^  this  proceeding  was  instituted.  The  evid^ice  discloses  Idiat  the 
owner  of  the  beneficial  interest  in  this  trust  purchased^  in  Decaiber  1957» 
this  lot  al<mg  with  nineteen  other  lots  in  this  8ub>division.  The 
owner  of  the  beneficial  interest  in  this  tnwt  did  have  aaae  arrangsaent 
with  iuth  for  ^e  purchase  of  tb»&<i  twenty  lots  but  that  arrangeswnt  was 
tenainated  in  Kay,195S. 

Ccmnsel  for  appellant  further  insists  that  this  acticai  cannot 
be  Baintained  because  no  doaaxxl  for  possession  was  made  1^  plaintiff  prior 
to  filing  the  con^laint  in  this  case.  Ccwnsel  argue  that  the  evidence 
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discloses  that  defendant  obtained  possession  of  the  prcnisea  in 
controversy  uiwler  a  vierbal  agreement  to  purchase  and  itnder  the  fifth  claaee 
of  section  2  of  the  Forcible  Shtry  and  Detainer  Act  doaand  for  possession 
by  the  party  entitled  to  possession  before  suit  was  instituted  was  a 
perequisite.  (HI*  Rev.  3t.  1959*  Chap.  57f  see,  2.)  This  argument  assunras 
that  the  evidence  discloses  that  defendant  was  in  possession  by  the 
provisions  of  a  valid  vert®l  agreement  to  purchase.  What  the  record 
shous  is  that  if  dft£@j^iant  had  any  purchase  agreement  of  any  kind  it  was 
with  saaeone  who  had  no  title  to  ecmvey.  The  record  does  show  that 
defendant  did  go  irito  peaceable  possession  of  the  pi'^aises  and  at  the  time 
the  suit  was  b^un,  unlawfully  withheld  possession  frcsi  the  party  entitled 
to  possession,  th®  sscoiKi  clause  of  section  2  of  the  Forcible  Entry  and 
Detainer  Act  therefore  applies  and  no  previous  daasaand  was  arequired.  In 
Loekeet  v,  Stolts,  3^3  111.  App.  164,  l66,  it  is  said  that  daa&nd  in 
writing,  before  suing,  is  required  only  under  clauses  5  and  6   of  section 
2  of  the  Forcible  Entiy  and  Detainer  Act. 

The  evidence  found  in  this  I'ecord  sustains  the  ^ucigaeiit  of 
the  county  court  of  iCane  County  and  that  judgment  is  affirraed. 


Judgeaent  affijoaed. 


SMira,  P.J.  COKCURS. 
McNEAL   J.  CO^URS. 
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C01#IERCIAL  PRODUCTS  COKPORATIOIJ, 
An  Illinois  CoiTJoration, 

Plaintiff -Appellee , 

vs. 

SOLM  mCHIHE  COIffAlJY,  A  Corporation, 

Defendant-Appellant , 
and 
PETER  A.   SOLM, 

Defendant, 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County 

2A 


r 


DOVE,  J. 

Plaintiff,  Commercial  Products  Corporation,  brought  tliis  action 
in  the  Circuit  Court  of  Vlinnebago  County  against  the  defendants,  Solem 
Machine  Ccrapany,  a  corporation,  and  Peter  A.  Solem,  to  recover  a  broker's 
coamission  alleged  to  be  due  to  it  frora  the  defendants  for  obtaining  for 
the  defendants  an  industrial  loan  in  the  amount  of  .'>225i000.00.  The  ease 
was  tried  befoi*e  the  Court,  and  at  the  conclusion  of  the  trial  the  Court 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the  defendant, 
Solem  Machine  Company,  for  94,500.00  and  costs  of  suit.  Judgment  v/as  also 
rendered  in  favor  of  Peter  A.  Solem,  the  individual  defendant,  and  against 
the  plaintiff  in  bar  of  its  action  against  this  defendant.  To  reverse  this 
judgment  the  Solem  Machine  Company,  hereinafter  refered  to  as  the 
defendant  company,  appeals. 
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eJrtishftelefc  ^rii  Jcinxjiss  bus  'lliinialq  sdi  lo  -iov&l  nl  ^neaisfci/t  fcstabngi 

oelfi  saw  insiosbul     .ixxre  lo  aJ-eoo  bns  00.00£,4':  tol  (Vifi^TWo^  snxriofiM  PsIoC. 
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It  i3  the  theory  of  the  plaintiff  that  the  defendant  ccaapany, 
acting  through  its  president,  Peter  A,  Soloa,  employed  pladntiff  Coanercial 
Products  Corporation*  to  obtain  for  the  defendant  company,  a  conanei^ial 
loan  arKi  that  the  plaintiff,  through  its  president  and  agent,  Conrad  G. 
Byke^   did  obtain  the  desired  loan  and  that  a  cotaraission  was,  therefore, 
due  and  payable  to  plaintiff.  It  is  the  contention  of  the  defendant  that 
the  evidence  di3clc«es  that  the  plaintiff  i«is  not  the  procuring  cause  of 
the  loan  which  defendant  corapargr  obtained  auad  therefore  was  not  entitled 
to  any  coraaission. 

In  its  coaplaint  the  plaintiff  alleged  that  it  was  a  corporatitai 

and  that  it  was  in  the  business  of  obtaining  financing  for  manufacturing 

ccrapanies  that  desired  to  e:^>and  their  facilities;  that  Conrad  G.  I>^e 

was  in  Jidy,  1958,  the  president  of  plaintiff?  that  in  the  early  part  of 

that  raonth  Conrad  G,  Djrke  went  to  the  office  of  defendant  company  in 

Rockford,  Illinois,  and  solicited  the  business  of  obtaining  financing  for 

the  needs  of  defendant  compargrj  that  Solera  informed  E^ke  that  defendant 

coiapar^  intended  to  construct  a  new  buildii^  for  manufacturing  purposes 

and  in  order  to  do  so  needed  to  borrow  notmy  and  he  there  aaployed  plaintiff 

to  obtain  the  necessary  financing?  that  pursuant  to  such  ^aployment, 

IJyke  wKit  to  the  Illinois  Hational  Bank  &  Tivst  Coapany  of  Rockford,  Illinois, 

and  obtained  a  coEsaittiaent  froa  it  to  loan  defendant  company  a  sura  of 

money  in  accordance  with  the  terras  of  a  certain  letter  dated  Septei^er  12, 

1958 1  signed  Toy  Peter  A,  Sol«a  and  executed  ly  hia  and  delivered  to  I^srke 

that  day.  Attached  to  the  ccsaplaint  and  isiade  a  part  thereof  \*as  a  copy  of 

this  letter  which  is  as  follows: 

Soleci  llachine  GosEpar^ 

Itockford,  Illinois       September  12,  1958 

"Coianiercial  Products  Corporation 
Princeton,  Illinois 

G^itlemen: 
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Jj&ltnefflffloO  lliiniAXq  bsccolqse©  ,s»Io3  ,A  laia'i  ,i.aefal8f?iq  a^fi  rfstKnrfi  snliojg 

r)»Xil,}'ij3  iou  a«w  jrtolswisdi  fca«  iaeniaido  vrriscjjBO©  c^aeteylSii)  ifci^  asol  sdc?' 

.noiasifflBSDO  'cns  oi 
ao-iJeioqi©:)  a  Bfsa  ii  iisdj-  bsa&ila  llicffilelq  sett  dsil&h;cx>o  o.fl  nl 

lo^  S.niaaistl  sotnls^do  lo  fefsteni&yo'  arfi^  fe^ioilos  fens  ^&±oallll  ^irtoliiooA 

«?«E<xf5jwj  ^ji-x^loiltwaffl  'lol  §n£blx!.»cf  ven  «  ioirr^faffoo  o^  bsfafi«*nx  fnaqiroo 
11iJ-ni«Iq  fc6P5tiI»x«Ki  ©^arfi  •/{  iifus  -^iok  xjotickJ  c^  bsbnan  oa  ob  oi  tebxo  nl  has, 

,eiofliIil  ,fe^o"l3it>«S  to  ^f«sq»oS  J-atfi?  •>.  :^nfiS  Xjano-tlflW  alorJIXI  »rf«t  o^  insw  ©ihjQ 

lo  aire  «  Tpiscaco  iitjsti'otafc  hsoX  oi  *i  siort  inostilf-aaoo  s  b^nls^Wo  bria 

,SX  rtsKfjaei«(»a  baist  T9i-#»X  niA^iso  s  Itc  8ffn9i  srii  tfJiw  sonfifnooo*  ni  ^encm 

®^<C;  oi  iseTavilsfc.  bns  aid  x"^  bsJ^aoaxft  bwA  fl»Xo2  .A  i«.t®'!  -^ed  iwiigis  t8£?X 

59woXX<6l  aa  «i  doiriv  leiisX  «irfi 
S^^X  ,SX  lewfwscttjea  Ei 

aiofiiXXI  ,flocl-ouinii'i 


Attention:  Mr,  Conrad  G,  I>yke 
Account  Executive 

This  letter  will  confirm  ray  understanding  regarding 
the  Two  Hundred  Fifty  Thousand  {';-250,000.00)  Dollar  first 
mortgage  loan. 

I  am  ^d.lling  to  give  a  first  mortgage  with  an  interest 
rate  of  five  and  one-half  per  cent  (5  l/2/>)  and  a  pre-payment 
plan  of  Three  Thousand  Dollars  (v3,000.00)  per  raoiita  for  the 
sixty  month  period.  The  balance  at  the  end  of  the  five  year 
period  will  be  paid  in  full.  I  also  wish  to  have  the  privilege 
of  paying  off  the  entire  loan  at  any  tiiae  durii^  the  five  year 
period. 

Youra  very  truly, 
Peter  A.  3olem 


The  coi^laint  then  alleged  that  the  usual  and  ordinary  rate 
of  coKiaission  for  the  services  of  produring  a  loan  of  the  nature  described 
in  the  ccsiplaint  in  the  Rockford  Coemunity  ^ere  the  loan  was  made,  \i&8 
two  per  cent  of  the  amount  of  the  loan  obtained  and  concluded  lay  praying 
for  judgment.  The  answer  of  the  defendants  denied  all  of  the  allegations 
of  the  complaint. 

At  the  hearing  Conrad  G,  iJyke  testified  that  he  was  tha  owner 
and  president  of  Corameiroial  Products  Corporation  and  engaged  in  industrial 
financing; that  he  first  talked  with  Peter  A,  Solan  scMaetime  during  the 
BUBSsaer  of  1953  at  his  office  in  Rockfordj  that  he  asked  Mr.  oolera  if  he  had 
need  of  industrial  financing,  and  Kr,  Solera  told  him  that  he  would  be 
interested  in  obtaining  a  loan  for  about  $300,000.00  arui  that  he  could 
give  as  collateral  a  first  mortgage  for  five  y«9ira  antd  Dyke  said  he  would 
see  what  he  could  do.  After  this  oonferenee  Dyke  testified  that  he  went 
to  Chicago  where  he  had  a  number  of  contacts  among  banks,  insurance 
companies  and  friends  engaged  in  industrial  financing  and  talked  to  several 
of  these  ir^titutioi^  relative  to  the  laaking  of  a  loan  to  the  defendant 
coapa^y.  He  stated  that  i«hen  he  found  it  was  impossible  to  get  a  loan  from 
an  insuranc  e  coiapargr,  he  called  on  a  number  of  banks,  one  of  these  being 
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®viiuo«xS  inuoooA 

..fj  ov^  Brief 

4--  .         , 


earn  ,©i3i6«  eaw  fiAoI  ©rfi  oTfedv  "^iinjiflr'anoD  MolitooSi  adi  rti  ^aiedqnio  sii^^  j^j. 
S0l^*M  %d  feaUiloffoo  BOB  b«-ji4cWo  rseoi  ^^  lo  i^rtuoirfjR  »xfi  lo  ;rn«!>  "i^q  ow* 

acoi;ffie   ■    '  '       ■  ■:■    ■  .---■,  .'i^!;-     .--   --•   -    .  .         .^     ,Sn^T^bL%  io1 

.■-.'.■ialq.T'^'^  '■r;*  *:- 

biti  f:;-*  ti  »eXoc,  ,iK  fcsisfejs  erf  ^;Mii  t^noltloeg  xti  soilto  aid  i«  B^<^£  lo  -xeijesae 
fcjjrao  aff  ^Adi  fat*  00.000,00^^  ix/oda  lol  a«oX  £  j?!ioi*i-j/o  ni  bsJ-eeieini 

Xaisvus  oi  bejil&J  iaoB  jyii  sfisfixl  X^i^isaijfix  fii  fe^JiMsn*  afsrtainl  has  isslrusci'ffioc. 
itttnl  n«oX  «  ^^a  o^  ©Xdiueoqaut  asw  H  botjol  »j^  n»rfw  iaAi  boiaSs  aH    .^{Hflqw90 
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the  City  National  Bank  of  Chicago  of  which  Donald  Baer  iras  an  executive 

officer.  This  baxik  was  interested  in  making  a  loan  to  the  defendant 

company,  but  Mr.  Baer  wanted  to  know  more  about  the  coapany  before  making 

any  conmitraent,  and  Dyke  then  talked  to  Kr.  Miller,  a  vice-president  of 

City  National  Bank  who  talked  to  a  Mr,  Abegg,  an  executive  officer  of  the 

Illinois  National  Bank  and  Trust  Company  located  at  Rockford,  Illinois. 

Following  this  telephone  conversation  Mr,  Dyke  went  to  Rockford  and  saw 

Mr,  Abegg  relative  to  a  loan  to  the  defendant  company  for  s'250, 000.00 

and  obtained  from  him  a  commit traent  for  a  loan  to  defendant  in  that  amount 

on  the  basis  that  the  coiapany  would  secure  it  by  a  mortgage  on  its  plant 

and  equipment  and  repay  the  same  at  the  rate  of  ci;3,000,00  a  month  for  five 

years  with  the  balance  being  paid  at  the  end  of  the  fifth  year  at  5  l/2 

per  cent  interest.  After  Abegg  had  made  this  ccamiittment  to  I^ke,  Mr.  I^e 

proceeded  to  Solem's  office  and  outlined  the  plan  to  him;  that  they  spent 

tJiirty  Rinutes  discussing  the  matter  and  during  the  conversation  Mr.  oolem 

said  to  Mr,  I)yke,"A.ll  right.  You  dictate  a  letter  to  ray  stenographer".  Mr. 

and 
Ilyke  did  so/Mr.  Solea  signed  and  delivered  it  to  Mr.  Dyke  and  this  is  the 

letter  of  September  12,  1958s  herein  befoi^  referred  to, which,  upon  the 

hearing^was  offered  and  admitted  in  evidence  without  objection, 

%ke  also  testified  that  Solern  told  hin  in  this  conversation 

that  he  had  been  trying  to  get  a  loan  from  the  Illinois  National  Bank  & 

Trust  Company  where  he  had  done  business  for  a  number  of  years,  but  that 

this  bank  had  turned  him  down,  Mr.  Dyks   further  testified  that  ^riien  he 

talked  to  Abegg  of  the  Illinois  ISational  Bank  &  Trust  Compaiy,  Mr.  Abegg 

of 
never  told  him  that  he  and  .jolQn  hbk  had  discussed  the  making/a  loan 

such  as  Solem  now  wanted.  L^e  further  testified  that  after  leaving  Solesn*s 

office  on  the  afternoon  of  September  12,  1958  he  called  Mr,  Abegg  and 
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^tii-Azm  fe-solecf  -^ri^fraoo  f?rii  ^wocfa  &-r  ixiew  tsfi'.    .  ,y,ruiqcioci 

to  i«©Mes^c-i«i>xv  ii  ,-jsIXJ:H  .'r:?  of  J[>€«iJJt...  ,  ■  lorad'lfflKJOo  y;/!* 

.eior.ilXI  ,b"jcjt;JooK  ifi  bs^J'iiooI  -^atjreoL/  J  Irxi^S  -t6^oiC^£M  eioffxlll 

WJB3  .boja  bTtolrfooS  oi  ^nsw  »>p^  .iM  nol^ffee'xovnoa  onorfqsla^  eirfd-  jutj^oIIoS 

OO.OOO^C'CSiv  tol  -v^ijicrasoo  ^m&if:a1te.b  f^di  ■  Di  3v±.tiP.Xs'!  ig«pcfA  ,-tM 

iiitsoB!&  Si,:li  fix  ii-jsbnslab  o^  siacl  a  i.cA  insmi^imaioo  &  aisl  jsoil  b©«I*>MD  bn.s 

ii-i&lq  aix  ne  ggfigd-jofa  &  ^QJ  d-i  arardSH  bljicw  ^^^oaqsjoo  ©rfi  i&if#  eisfcf  eri^  no 

!r!vx'2  -iD^  iiiiicCT  jc  ''<>,(.-     .  &&t  &ti.i  is  SHS3  eAi  ■\£6CfSt  iwi  inextiqitrps  brs 

sjjivjl  .iK  ,©Js'\K2.  oi  ^iTSfi^cfiiHsadO  axiii  sboK  bad  s^scf-'  .ig©7e*ni  ir;©o  i»q 

iiiaqs  fsjs!*  ■*J5riJ-  jKxrf  o*  ftftXq  sxli  bsniXitro  btui  soxx'io  s'iasXoc  ci  X)3foa60o'iq 
i^^xo     .  .' .ri»ais>moo  aaJ'  ®ax':-  -K'^irti^ 

3iij  ai  6jtdi  hue.  6^-^  .t^'  ocS  ii  I.i.'XivJiiui  :;.'«.  i^;4;\J:s  £fc^'       .  -Ih  sit^i 

rioi.isB'i.svzoo  fiMS  ai  nirt.  blat  SH>Xn«i  jjsaii'  b6j{!tJj-f£<t  tsX^  o;*>^ 
si-  ;ii'avl  XsiKjii-all  ;8XoaiXrX  e<i*  fittt-il  n.'soX  «  iSR  oi-  jjiii'^^r  ftaed  foAii  foil  iBtli 

^gedA  .iH  ,Tj;ojBCJ!ioO  tsfjT:'!  »  jifiAS  isftoi.&ja'^  ni^tdLSl  etti  ^  p^eefA  oi  ^jsMXsi 


advised  him  that  14r.  oolea  had  agreed  to  accept  the  offer  of  Abegg  to 
Bjake  til©  loan. 

Kr.  D^^e   further  testified  that  a  couple  of  weeks  later  he 
sent  Soltsa  a  statement  requesting  pajfsient  of  his  corasission  and  receiving 
no  reply,  he  then  came  to  Hookford  fro«  his  hoae  in  Princeton  and  called 
Kr.  oolessL  «bo  told  hia  that  he,  So1«9RI,  vas  not  going  to  sake  the  loan  and 
refused  to  jay  hia  any  COT»i6»ion.  In  this  conversation  t)^e  testified  ttiat 
he  tdd  Mr,  Solem  that  Aether  or  not  he  made  the  loan  had  no  effect  on 
his  conaaission;  that  he,  Soles,  had  given  Mb  a  letter  of  cosmittaent  ami 
instructions  and  said  he  would  accept  a  loan  c«i  that  basis  a^d  that  he 
(aa^e)  had  completed  his  part  of  the  contract  when  he  got  the  bank  tc 
agree  to  make  the  l&m  to  Sdloa^st  eompm;^  cm  the  basis  of  ^e  ^xns 
desii*ed  h^  5ol«a. 

Mr.  I>»ke  also  testified  that  the  usual  end  ordinary  ccMtissiona  that 
are  paid  in  the  ^ocliford  Ccaaaunity  for  ageiats  to  procux^  industrial  loans 
of  the  type  about  «hieh  he  testified  vaiy  frcaa  tso  per  cent  to  five  per  cent, 
and  that  it  was  his  opinion  that  the  ordinary,  customary  and  usual 
coBsaisaion  which  would  be  p&id  where  a  loan  of  t^e  type  here  in  c^estion 
vas  asde  and  uiKier  the  eirciEastance®  shmm  here  would  be  two  per  cent. 

Two  witnesses  testified  on  behalf  of  the  defendaiit  ec«ip&ny.  These 
were  Eoger  Sheets,  vice«pi*esident  of  defes^nt,  and  Sugene  Abegg,  the  president 
of  tlws  Illim)is  Katiaanal  Bank  &  Ti^i^t  Ccstgrnjo^,  and  the  bank  lahere  plaintiff 
insists  he  obtained  the  caBtaitment  to  Kaka  'Uie  loan  to  defendant  coE^sany. 
Peter  A,  Solaa,  the  president  of  defendant  ecsapai^,  did  not  testify.  Apparently 
he  vws   ill  at  the  time  of  the  hearing. 

Sheets'  testiaony  vas  to  the  effect  that  he  and  Kr.  Sclem  had 
conferred  with  Abegg  regarding  financing  for  the  construction  of  the  defendant 


-5- 


feeXiso  teift  ae4N*«it5lTc^  sti  ©Rsarf  &fcff  iwrs*.  -ijafi®  jKaadi  ad  ,i;Xqai  on 

fens  ami.  «wJi  siis»  »■♦  i'^ics  ;teff  feeur  ^f.-  riui  fe&J  otfe?  aBX<      . 

istif  bs)i^i^»S  0:^1  iiaxitiS'i»vtiitt  eJL:  .     ,--::teit*»'jo  ';:r/.p  airf  ^jjaq  c?  Ij^i/isis 

n:t  Mm  «jL^  i»g  erf  no/fc-  if>rri.*.-t?  ■'.'.   >.e  ^^aq  ctfu  JiBoa«j,q.apo  bad  {aat^) 

■■!'  U^xta^b 


■t*  «>  f 


coapany'a  taut  plant  prior  to  the  tia©  that  plaintiff,  thrcaigh  its  presldanti 
£^e,  entered  into  the  7d.Gtart»  &M  that  Abegg  bad  infomod  thm  that  it  was 
%dlUng  to  atalQB  a.  Rorfcg&g©  l&m  of  -250*080.30  «Lth  th©  S5«»  pl^A  juad 
equipKffiat  as  security,  vdxich  loan  'was  to  be  paid  in  »<«thlj  install««rt« 
oyer  a  fire  year  period,    i^imU  rurUier  testified  that  in  Kcjvaabor  eS  1958* 
itef«Klar»t  9<xspaxsy  did  sraseuta  a  n-ate  *o  Hlinois  Hational  ^i*  &  Trtast  Co, 
in  tfee  asiottnt  of  .225.000.00,  pajrable  < 3CS30«00  a  issoath,  at  the  i^t«  of  5§^ 
interest,  ;dLth  the  baXaaoe  o£  the  loan  belnir  *3«  ^  ^l^^  years  and  s«NJured 
the  pa;yia«E£i  of  the  saae  Is^  a  tjust  deed  on  cjsfesdant  eoagpe^s  plaarjt.      Hs 
stated  tbat  tijs  tense  of  iMs  mU  and  traet  dteed  w®re  the  asm  terws  tq?aa 
tfel^  tfels  Uak  and  the  daf®3J;mt  ecmpa^f  had  feem  negotiating  prior  to  tSi« 
tia«  Kr.  %k&  ^d  talked  ta  Kr«  Ab«^  aX  tbu  Ime^,  ffifid  hs  ftertfeetr  stat^i  that 
tha  bank  had  rmi$d.md  willing  t€»  n^stiate  smh.  &  losa  idth  dsf <B>dant  o<5^8SBi3r 
fiiat^  tSie  first  ooaf^araraee  (mri^  in  1953, 

Sag^is  Al»g5g  t©sti^1^  that  !«  iias  presddmit  of  tii»  Illinois  Bstional 
Bw&  &  tm»i  Caqpftj^  ajsi  is  Ms  testlis9E(r  refepred  to  kl»  e«»nrer»&ti<Hi  wtto 
Mr,  Dyke  oa  i/«pt«^5er  12»  1950,  tli©  (Jate  oS  the  lott«r,    H©  stated  that 
isa  tbls  «iat«  t^f  t&Ik<«t  Osmt  tfe©  poiSMsibility  of  City  llatiaeaal  Bank  &  tntart 
CoK^aajr  of  Chie&go  asking  a  loaa  !«•  S©le»  Jiac^ii;^  C<»^aa^  f$r  v2^,000,Q0 
at  5f  P«P  «®at  intea^st  f«ar  five  ^eaj«,  ^tli  ^  pp$i^fpsm.t  jsrivil?^®  bat  so 
require  prepj^-sients,    Ab^g  testified  th&t  hie  Imk  would  a^t  aake  tl^t  t^rjw 
of  lean,  baA  that  his  bask  had  pi*aviously  told  4ef©o£lant  essapaj^  ^uat  i^t 
kiM  of  a  loan  it  woaLd  stake  and  toat  it  wcmld  l^jd  it  $2^3,000,09  «i^ 
swnthly  p^rssnts  of  at  l»a»t  ;3,000*30  but  that  hi*  ^3k  was  not  lnter»8ted  in 
participating  vith  the  City  Satlenal  Bsj^  of  Chicago  in  saaJdng  smh.  &  loan, 
and  that  his  baak  iR}«ild  safe®  the  lo&a  itself  if  audi  a  lean  ^sas  aad«8  to 
defaad&nt  G^ssp$ua^, 
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It  appears  from  the  evidence  that  Solem,  as  an   individual,  and 

the  defend.ji.nt  company  had  for  a  number  of  years  been,  doing  business  iri-th  the 

Illinois  National  Banlc  &  Trust  Company  of  Pusckford,  and  that  in  the  early 

part  of  1958  the  defendant  company  desired  to  negotiate  a  substantial  loan, 

without  security,  which  the  hank   refused  fcut  did  indicate  that  it  would 

finance  about  one-half  the  cost  of  a  new  plant  securing  the  same  by  a 

mortgage  on  the  neri  plant  and  equipnent  provided  the  defendant  company  would 

pay  it  out  over  a  five  year  poriod. 

It  is  settled  law  that  if  a  broker  procures  a  customer  who  is 

ready,  willing  and  able  to  make  a  loan  according  to  the  terms  daslred  by  the 

principal,  the  broker  is  entitled  to  a  conanission.  {'v^ilson  vs.  i4o.son,  I58 
^..........^^-^•^.'-...n-^,.™-...^.....,,^  Brillow  v,  Oziemkowski,  112  Ill.App,  I65; 

ni.  30^;  Carap  vs.  Illllis,  332  111.  App.  6O5/5  HI.  Law  and  Practice,  Brokers, 

Sec.  78).  It  is  equally  well  established  that  a  broker  who  has  procured 

such  a  customer  for  his  principal  cannot  be  deprived  of  his  commission 

simply  because  the  principal  ccaapletes  the  transaction  himself.  (Day  vs. 

Porter,  I6I  111.  235.)  ■  .  ■• 

Here  the  evidence  clearly  shows  that  tiyke  on  behalf  of  the  plaintiff 

compare  talked  to  a  number  of  insurance  companies  and  banks  in  Chicago 

concerning  the  making  of  a  loan  to  defendant  company,  kt   the  City  National 

Banlc  in  Chicago  one  of  the  banlts  contacted  by  I^e,  he  talked  with  a  Mr. 

Miller,  who  referred  him  to  its  correspondent  bank  in  Rockford,  Illinois 

National  Bank  &  Trust  Company,  and  advised  hiia  to  talk  to  Mr.  Abegg,  the 

President  of  the  Itockford  Bank.  This,  the  evidence  shows.  Dyke  did  and  lir, 

Abegg  indicated  to  Dyke  that  his  bank  would  raalce  the  loan.  After  this 

conversation  Qsrke  went  to  the  office  of  the  defendant  ccxnpany  and  reported 

to  Solera  what  had  happe^d  and  Mr.  Solem  requested  I)yfce  to  dictate  the  terms  of 

the  proposed  loan  and  he  did  so  in  Solem*s  office  and  Solera  signed  this 

instrument  and  delivered  it  to  Dyke.  Mr.  Dyke   testified  that  Solem  had  told 
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»t(i  i'iiiw  eaenieucf  sniob  noscf  8'i,^>x  'xo  -sQcItern  »  "id  bad  y^resoftEio  .taalawi'J?'!)  sxii 

hlisc^T  jl  iai'J  ed-j&oxfinx  Mb  ttJcS  beaj;l5i  ---inf^d  affJ-  isxrfw  fX^xiuo^s  tuodShr 

i>Xjuow  -^j-Lsc^tJoo  inaiAfi&loi)  b^  i>sbxvoT:q  jftssqiii,^  ,i;i«,  •d'aeXCf  wan  »d^  fits  aSBgv'KoM 

,lx>i-ic*q  %*(rt  «>vj|J  fl  levo  iiso  it  ■%fX!i_ 

e^I    .qqA.III   SIX    .iJiawojiinalsp    .v  wolliia 
,STeiicitl  tSoid-ca-fi  .te,-  .    'T  O'Ow'  ♦qoA  .J  '  ,  v  qr^iU  ^rvC   ... 

ba^iiociq  «^{  oiSjr, 'it/^oioi  i5  ifsd^  b»i-feiXf.\:.j!ic  i.Luv  "ir^i^''i-'    ■■'    '       •'""   •5*'*' 

■•'5eo.af0  fix  a?CriJEd  fcna  eoiiisci.'TC'O  sonciusni  'io  laoEajfii  «  o.^  boiXru   v,-..vii-'.'^' 

.•(M  s  d&hj  bssilsi  Hid  .gji'yjl  Tjd  b©io«*coo  ajifuad  «iii,t  Ito  aiijo  osjBoiriD  r.X  >IaisfI 
axonilXI  ,b1ol^tlX^$i  nt  '4a&<S  ^stsbnoq^Qnico  pJt  oi  mM  b^iielen  orfw  ^'i^llsM 

.-wl  fco«  btb  eA-^l  »ar*.'oxfa  ©orrobiv*  «rfi  ,al£iT     .inBS  brol^toc^:   --■'   --    •iM'bl.ssni'i 

siiiJ-  Tcei't'      .fijsoX  9^  sjtem  bluov  jJixBcf  airf  i-j«ii  3^"i  f>i  b6J-»oxbni  ss»rf-^ 
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Ma  ptwUmly  that  tto  IXliBaia  %tlo«al  Bai^  &  trmt  CtsapaKgr  had 

September  12,    1958  as 
V9i)amd  %o  jsake  Mb  tlw»  laaa  «^  this  asas  aot  r-sfutmi*    th&  l*tt«r  of  / 

the  trial  coart  stated,  gAirei  ii^e  ^athflriiy  Xo  pjwmye  tfe*  loan  ®nri<^r® 

ftud  ^fhen  ho  obtain^  a  Imn  fe>Y  d&t&ssi&s-A  omipm'^  iSi  e^^ardmee  Uvxnmtith. 

the  e'^»^88ion  had  b&mx  sM^imd,    tt  1@  o<»acii<^^  titi&i  ^k&  ICoekfom  batik 

loan 
i^de  to  defoita&at  eai^si^  as  iJi>v«BSlaer  1,  195^  a  #225»000»<K)/up«>ri  tUa  v»ty 

terais  as  s«t  forth  In  Solas's  letter  &f  U&pteg&mr  12,  19^. 

^ft  ^.  t&t  agr»®  'sdtli  th*  Maertioa  oi  tto  s&sfatidB&at  e<«i|?&«^  tlmt 

t^rsj  is  !»3  sciBipert^t  te«t4aK«;^  la  tk©  issboM  i«5  sij^part  tise  twe  per  (MRt 

T9it«  o£  o^isad-ssiasi  allaswsdl  is  t&a  plaintifj?  lagr  the  GfjffiPt  for  obialaii^  th« 

X©afi«    %ke  testif  i^  c©  tMs  jpeiai  sad  Id*  ts^tiacajy,  iwi  beii^  eo«tradiiet«i 

In  asgr  y«*|«wt»  ^sts  sui'ficiont  to  astaJ^liak  tJiai  th®  aaoimt  allowed  k^  M»« 

is  nJtlirm&n 


SMITH,  P.J.  and  McNEAL,  J.  Concur 
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ocmssR  fEJsa,  A.u.  i960 


ZKJMELL  liYDMULIC  COMPAITY, 
a  coz'poration^ 


Plaiatiff-AppellGe;,        )  Appeal   from  the 

; 

vs .  )     circuit  Covirt  of 


PLOKENCE  STAJTDISH,  d/b/a  j      McHenrj.^  County 

C,  B.  H.  Motor  Porwardliigi  i 


Defendant -Aopsll&nt , 


SPIV2Y--J. 


ilJB 


B  '3  0  i^i  y  Iff  ^y    J  y  ^  e 


ijj) 


t^iKT  h 


:0  OIJUAiia^  JttiSilMOG. 
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A  .ju^-y  in  the  Cireuit  Court  q£   McHenry  County  pstumied 
a  verdict  in  the  «naonnt  of  12,250.00  in  favor  of  th®  plaintiff , 
Don?ioll  .%draulio  Company »  a  Corporation,  and  against  tJie  defendant, 
Florence  Standish^  d/^/a  C»  B.  H,  Motor  ForwartSing  for  failure  to 
collect  on  deii'^®^^  for  oertaln  g-sods  transported  by  her.  The 
Fennsylvania  Ballroa^lj  j^^Iso  a  defendanti  was  found  not  guilty, 
Standish  has  appealed  frcfis  the  judi^aient  against  her  on  the  verdict. 

Briefly  stated i  ths  evldenoe  shows  that  Bouaell  Hydxmillo 
Comp&nj   (h9-reafter  oall©d  ©otiuell)  ffianufaet«r®d  jacks  'Which  war® 
so3,d  to  s  eompany  In  HttsbuB^^h,  FenniSylYania .  Tlis  jacks  were 
delivered  to  Standish  under  bills  of  lading,  prepared  by  Bonnell, 
rsKjulring  the  sarri^r  to  coileet  on  delivery.  Standish;,  an  inter- 
state aarri^sr,,  ©arried  the  S&ekB   to  ChtcagOj.  but  baeause  of  a 
tnick  strike  in  the  Slast,  was  unable  to  interline  witlt  an  inter- 
sfcat®  carrier  for  delivery  in  Pittsburgh,  Standish  then  returned 
the  jacks  to  its  terts-lnal  and  advised  Bonnell  of  tfm   situation. 
By   t®lephon®  conversation,  Standisli  agr©^  to  deliver  the  jacks 
to  til©  Pennsylvania  aailroad  in  Chice^o,  so  that  the   railroad 
could  Biaic®  the  delivery  in  Pittsburgh.  Th@re  is  a  conflict  in 
the  evidence  as  to  which  party  oontactsd  the  railroad,  ^ch  party 
claims  that  th©  arrangefflente  with  the  railroad  wers  made  by  the 
other.  However,  it  is  not  disputed  that  Standish  prepared  new 
bills  of  lading  on  the  sliipiaents  and  delivered  th©  bills  and  the 
goods  to  the  Pennsylvania  fiailroad.  Th«5  new  bills  of  lading  pre- 
pared by  Standish  did  not  require  collection  on  delivery.  Wiienthe 
goods  wsre  delivered  to  the  QCTisrigneey  tlm   railroad  did  not  ccileot 
for  the  goods  and  Qonnsll  contend®  it  has  never  been  paid  for  these 
shipBienta . 

Standlsh  contends  she  was  not  asiced  to  collect  from  the 
consignee  and  further  contends  that  Donn^ll  hat  been  paid  by  the 
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consignee,  l^ie  consignee  testified  that  his  records ^  did  not 
indicate  any  balance  due  to  Donneil.  Donnoll's  agent  on  cross 
examination  testified  that  the  oonsignde*s  account  balance  of 
$2,383.73  was  redticed  to  |2,250.23  by  a  credit  given  the  consignee 
for  merchandise  returned. 

In  this  appeal;,  Standish  contends  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  that  plaintiff  is  estopped 
to  assert  any  claiia  against  her  because  of  payments  received  by 
the  plaintiff,  arid  that  the  court  BTv^d   in  giving  and  refusing 
instructions* 

defendant  *s  contention  that  the  verdict  is  conti«.rj  to 
the  law  and  evidence  is  baaed  upon  tne  size  of  the  verdict.  The 
coiaplaint  alleges  a  duty  on  the  part  of  tne  defendant  to  collect 
on  deliveiT'  the  ertm  of  $2,583.7i  and  tne  jury's  verdict  was  in 
the  aaowit  of  |2,250,<:K),  According  to  plaintiff's  evidence  as 
disclosed  on  cross  examination,  the  balance  of  plaintiff's  open 
account  with  the  consignee  ag  the  time  of  this  suit  was  ^2^,230,23, 
and  so,  defendant  claims  tl'iat  the  verdict  of  the  Jury  was  on  the 
open  account  and  not  according  to  the  case  of  failure  to  collect 
on  delivery  as  pleaded  in  plaintiff's  complaint,  fhiS;,  contends 
the  defendant,  is  &  fatal  vax'iance  in  the  complaint  and  verdict 
which  vitiates  the  verdict. 

By  its  evidence  and  by  cross  examination  the  defendant 
attempted  to  isake  a  defense  of  payment.  In  some  measure,  at  least, 
the  defense  of  payment  was  accepted  by  the  jusy  and  the  claim  of 
the  plaintiff  has  been  partially  reduced,  Tne  action  of  the  Jury 
is  consistent  with  the  evidence  and  is  not  indicative  of  a  com- 
promise or  an  abandonraent  of  that  degree  of  care  and  attention  to 
its  judicial  function  t'nat  a  litigant  is  entitled  to  receive. 
Plaintiff's  claim  has  "o^ea  met  with  a  partial  dsfens®  but  no 
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complaint  is  made  by  the  pleintlff .  Under  these  facts,  the 
defendant  cannot  be  heard  to  complain  that  the  verdict  against  him 
was  too  Biaall.  DuQuoln  Packing  Co,  v.  Bonifield.  330  111.  App» 
338,  3^3*  71  H.E.  2d.  173j  Faliaer  v.  Gillarde.  312  111.  App,  230, 
242,  38  N.S,  2d.  3523  Wright  v.  Stinger,  269  111.  App.  224,  42 
N.E.  2d,  323;  People's  National  Bajik  of  Konmouth  v,  Femald.  252 
111.  App.  5,  13  N«  S.  2d.  l.C^3.  Seealso  1?^  A.L.R.  799  n. 

The  contention  that  plaintiff  is  estopped  from  asserting 
any  claim  against  the  defendant  because  of  payment  by  the  consignee 
is  not  substantiated  by  the  evidence.  Defendant  contends  that  the 
evidence  of  payment  is  uncontradicted  but  this  contention  is  in 
error,  Bonnell'a  agent  testified  that  Oonnell  had  never  been 
paid  for  the  shipments  In  question.  We  cannot  say  that  the  jury's 
rejection  of  this  defense  was  in  error. 

Finally,  it  is  urged  that  the  trial  court  erred  in  in- 
structing the  jury.  At  plaintiff's  request,  the  court  gave  the 
following  instruction J 

"You  are  instinicted  that  if,  from  a  preponderance  of  the 
evidence,  you  believe  that  Defendants,  or  either  of  them, 
vindertook  to  ship  Plaintiff's  gooda  C.O.D,,  the  Defendants, 
or  either  of  them,  were  bound  to  collect  the  asaount  due  and 
remit  to  the  plaintiff  within  a  I'easonable  time,  or  if 
payment  was  refused  at  destination,  to  return  the  goods 
to  Plaintiff." 

At  the  instruction  conference  plaintiff  objected  to 
the  Instruction,  contending  that  It  was  peremptory  and  failed  to 
include  the  issue  of  payment.  Plaintiff  contends  that  the  in- 
struction 18  not  peremptory  and  urges  that  all  instructions  when 
considered  together  as  one  connected  series  informed  the  jury 
fully  as  to  the  Issue  of  payment. 
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On  behalf  of  one  of  the  def^dants,  the  court  ,3vave 
the  following  Instructions 

"If  you  find  frora  all  the  evidsnce  that  the  consignee j 
the  Scaffold  ^uipment  Company,  paid  for  all  the  jacks, 
then  you  mist  find  there  is  no  avi®  due  and  owing  the 
plaintiff  and  it  cannot  recover  from  the  defendants.'* 

Defendant  cites  three  cases  in  support  of  her  position. 
We  believe  there  is  &  substantial  differenee  between  the  eases 
elted  atid  the  instant  case.  In  Haniaon  v.   Trust  Co.  of  ChioajgOf 
380  111.  194,  197,  ^3  M.J3.  2d.  931}  and  getere  v,  Madigan,  206 
111.  App,  kljf   the  instmictions  objected  to  are  what  %fe   wotiM 
describe  as  the  "purs"  pereiaptory  instruction.  That  is,  they 
conclude  with  the  "classic  langiiage**  ^'you  should  find  the  defendant 
not  guilty,'"  or  ''you  should  find  for  the  plaintiff •',  and  in  each 
case,  the  giving  of  this  type  of  insti^jotion,  omitting  a  necessary 
essential  element  to  warrant  recovery  was  held  to  be  reversible 
error.  ThQ   instruction  in  the  instant  oase  is  not  of  the  "pure" 
type. 

Defendants  also  cite  PaMridga  v.  Cutler,  I68  111.  504, 
48  N.E.  125.  In  that  case  the  instruction  informed  the  jury  that 
"the  plaintiff  has  a  right  to  recover  from,   the  defendants  all  such 
moneys  so  paid  out,"  There  is  vei'y  little  difference  between  this 
langruage  and  language  directing  the  jury  to  find  for  one  or  the 
other  of  the  parties. 

In  the  irwt&nt  case  the  jury  is  infolded  that  the 
defendants  were  bound  to  collect  the  esount  due  and  remit  to  the 
plaintiff.  Th&   language  stops  short  of  directing  the  jury  to  find 
for  the  plaintiff  or  declaring  plaintiff's  right  to  j^ecover  against 
the  defendant,  for  failure  of  the  defendant  to  collect  on  delivery 
and  reiait.  It  is  true  that  an  instruction  may  be  peremptory  without 
the  so-called  "classic  lan^ruage"  but  we  conclude  that  this  instruction 
is  not  peremptory. 
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Plaintiff  «owght  12,583.73  in  its  ©c««>laint  but  on  cross- 

©xamlnetion  adjsitte^  credifclng  the  coaaiginse's  aeeoimt  for  1333.50, 
for  jflssrotmndine  pstum^d,     Th®  ^uz^'s  vsMlcjt  isras  in  th«  airAoant;  of 
$2,250 ,00,     Obvious iy#   oonstderation  was  g:iv»n  to  the  <S$f«:i(53  of 
payment  and  plaintiff's  awai?d  was  reduosd  by  the  ©radit  givsa  tlie 
consii^n©®.     With  the  rerooini  showing  efflJ?ii®.tiv@ly  that  th.«  ^jtiiy 
was  aot  misled  hf  th®  instaractioa^  asd  that  th^  ^uiT  KSve  consicier- 
ation  to  ths  sSefsase  of  p&yjaent,  ^@  hoi4  tbtt  the  giving  of  tb«* 
instruction  w««  rK>t  reversible  strov,     ''*fh@  tr-ead  of  Jtadicial 
opinion  i^eveals  a  r®Xuetaiic«  to  v&vevB®  aas®s  on  th-e  ground  ©f 
t«ehaical  errors  in  instructions  1     henesj  ^ourtsj  hm%  x^iterat^ 
timt  the  imitructions  will  be  coasid#ip©4  iiaa-'W^iol®.  b.u&  uh^v^  th® 
jury  has  not  been  misled j   aM  th©  complaining  pert^r's  righte  have 
not  be«n  prejudiced  tey  minor'  irr®sxilai*itt#«i   such  erroj?®  will  not 
be  dsemed  g;ro\ir»ds  for  rgveratai.'"     J>4f"fy  v,  Cortej^l.^  "2  111,  2d.  511^ 

513,  119  JJ.s.  2d.  a4i. 

In  eoin}3«ntlas  on  the  &iffy  v.  Cortes  1  ease,  th«  Appellate 
Court  for  th«  First  Qistriet  said,   "¥@  tMnk  tits  court  iisplied  t5iat 
an  erroneous  p>er8sptory  tnatriictiois  n®^  tmt  3?eqfaire  re¥®?sal  tf 
the  record  afflnaativ^ly  &h0¥iB  %h&  evvov  -srat  Ktot  pr^Jijdieial  Sfjd 
oould  not  have  isisled  tM  Jur^."     Latsl#  v,  Malsh,  tS  111.  App.  Sd. 
91,     9^j    170  il.S.   2d.  633. 

Based  on  the  foregoing  authority,  whether  or  not  the 
instruction  was  per«mptojcy,  it  waa  tiot  re'v-^reibls  ©rsK>r  to  give 
the  inBt3?uetione  over  an  objection  that  it  wae  peremptory  end 
failed  to  include  all  th«  ©l^sieflts  esaeittlai  to  resovsry. 

■defendant  Standtsh  also  aomplairts  of  th®  failure  of  the 
court  to  give  an  instr^ietion  whleh  Informed  th®  Jury  that  if  she 
was  <waploy«d  only  ts  haul  the  two  shipments  to  Chicago  and  gh^ 
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perfoxroed  this  eervioe  and  if  there  was  no  obligation  of  her  part 
to  collect  for  the  shipaents,  then  the  plaintiff  could  not  collect 
from  the  defejidant  Sts-idish.  'Riis  certainly  is  the  "puz"®"  p-erem^- 
tory  instmictlon  atnd  ignores  entirely  the  contention  that  Standish 
unquestionably  did  undert«a<e  to  prepare  and  did  prepare  the  bill  of 
lading.  If  her  duty  was  to  draw  a  CO. 15.  bill  of  lading  and  she 
failed  in  this  duty,  then  she  would  still  be  responsible  to  the 
plaintiff.  The  refusal  of  the  defendant's  instruction  was  not 
error. 

The  judgment  of  the  Circuit  Court  of  McHenry  County  ts 
affirmed . 

Judgment  affirjaed. 

Crow,  P.  J.,  and  Wright,  J.,  concur.  . 
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3SC0ND  DISTRICT  -  FIRST  DIVISKSl 
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«  A  I!  I    V   W  U  N  0  EJI 


JERRI  ROMLAI^D,  a  Minor,  by  his 
Mother  and  Hext  Friend,  LOHRAIHE 
ROWLAHD, 

t laintiff -Appellant , 


WILHELM  T.  PALM, 


Defendant-Appellee, 


Appeal  frcaa  the 
Circuit  Court  of 
Winnebago  County. 


Z, 


DOVE,  5. 

At  about  'i-Jl5  o'clock  of  the  afternoon  of  July  1,  1958  Jerry 
Rowland,  15  years  of  age  was  driving  a  motorcycle  in  a  southerly 
direction  on  North  Second  Street,  also  known  as  Route  51 >  north  of 
Loves  Park,  Illinois.  North  second  street  is  a  divided  four  lane 
highway,  the  north  and  south  bound  traffic  lanes  being  separated  by 
an  island  or  parkway.  Coronado  Boulevard  is  a  paved  street  running  in 
an  easterly  and  westerly  direction  aM  intersects  Morth  Second  Street 
at  a  right  angle. 

At  the  tiiae  Jerry  Rowland  was  approaching  the  intersection 
of  North  Seeond  Street  and  Coronado  Boulevard,  William  T.  Pala  was 
operating  his  one  and  one-half  ton  tinick  in  a  northerly  direction  on 
said  North  Second  Street,  As  he  approached  the  Coronado  Boulevard  intersection 
he  turned  his  directional  signal  lights  indicating  that  he  intended  to 
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make  a  left  turn  across  the  parkway  and  into  Coronado  Boulevard. 
He  stopped  his  truck  in  the  parkway  and  then  proceeded  in  low 
gear  across  the  Intersection  in  a  westerly  direction.   When  the 
front  wheels  of  his  truck  had  reached  the  west  side  of  the 
pavement  the  motorcycle  driven  by  Jerry  Rowland  struck  the 
right  side  of  the  Palm  truck  cab  and,  as  a  result  of  the 
collision,  Jerry  Rowland  was  thrown  off  his  motorcycle  and 
injured.  To  recover  for  these  injuries  and  the  damage  to 
his  motorcycle  Jerry  Rowland  filed,  on  March  10,  1959,  the 
Instant  complaint. 

The  complaint  alleged  that  at  and  before  the  time  of 
the  collision  plaintiff  was  in  the  exercise  of  due  care  for  the 
safety  of  his  person  and  property  and  charged  that  the  defendant 
was  negligent  in  making  an  improper  left  turn;  that  he  failed 
to  keep  his  truck  under  control;  that  he  failed  to  maintain 
a  proper  lookout  and  that  he  failed  to  yield  the  right  of  way. 
The  answer  of  the  defendant  denied  all  charges  of  negligence 
and  the  allegations  of  due  care.   The  issues  made  by  the 
pleadings  were  submitted  to  a  jury  resulting  in  a  verdict  and 
judgment  in  favor  of  the  defendant.  To  reverse  this  judgment 
plaintiff  appeals. 

The  record  discloses  that  the  day  was  clear  and  at 
the  place  of  the  occurrence  the  highway  was  straight  and  level 
and  the  pavement  dry.   The  defendant  testified  that  after  he 
made  the  left-hand  turn  from  Route  5l  into  the  parkway  he 
stopped  his  truck  eight  or  ten  feet  west  of  the  east  edge  of 
the  pavement  and  remained  stopped  for  a  minute  or  two  waiting 
for  the  south  bound  traffic  to  clear;  that  two  or  three  cars 
passed  him  going  south  while  he  was  stopped;  that  he  observed 
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the  Kleinsraith  truck  approaching  the   intersection  from  the 
north  at   the  rate   of  twenty   to  twenty-five  miles  per  hour  when 
it  waa  three-quarters   of  a  block  north  of  the   intersection; 
that  he  did  not  see  the  plaintiff  or  his  motorcycle  but  pro- 
ceeded  slowly  into  the   intersection  and   the  front  wheels  of 
his  truck  had  reached   the  west  edge   of  the  pavement  when  his 
truck  was  struck  on  the  right   side   of  the   oab  by  the  motorcycle 
driven  by   the  plaintiff. 

Ernest  Kleinsuiith  testified  at   the   instance   of  the 
plaintiff  to  the  effect  that  he  was  proceeding  south  on  the 
inside  lane   of  the  highway  in  his  truck  at  the   time  in  question 
and   intended   to  make  a  left-hand   turn  and  enter  Coronado 
Boulevard  and  proceed  east;    that  he  first  saw  defendant's   truck 
when  he,   Kleinsmith,   was  about  three-quarters   of  a  block  north 
of  the   intersection;    that   the  Palict  truck  stopped  at   the   inter- 
section for  a  couple   of  seconds  and   that   it   then  proceeded  west; 
that  he,    Kleinsmith,   was   In  his  proper  lane   of   traffic   to  make 
a  left  turn  and   observed   that  behind  his  truck  and   in  the   outer 
traffic   lane  was  the  motorcycle  driven  by  the  plaintiff  pro- 
ceeding south  at  about  25  miles  per  hour;    that   the  motorcycle 
passed  hira  100  or  150  feet  north  of  the  Coronado  Boulevard 
intersection;    that  he   reduced   the   speed   of  his  truck  and   the 
driver  of  the  motorcycle  went  a  little  faster  and  hit  the   truck, 
at  which  time  Kleinsmith  had  almost  stopped  his  truck  In  order 
to  turn  east, 

Lawrence  Bradenbeck  also  testified   at   the   instance   of 
the  plaintiff  to  the  effect  that  he  was  driving  a  panel  truck 
and  entered  Route  51   on  the  afternoon  in  question;    that  he  was 
travelling  between  30  and  35  miles  per  hour  and  had  proceeded 
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in  a   southerly  direction  about  two  blocks  when  the  motorcycle 
driven  by   the   plaintiff  passed  him  and   proceeded   south  between 
••thirty   to  fifty,    maybe   sixty   feet"    in  front  of  the   truck 
Bradenbeck  w&s  driving;    that  he,    Bradenbeck,    observed   that  as 
the  motoreyele  approached   the  Coronado  Boulevard   intersection 
the  driver,    as  he  expressed   it,    "slammed   into  the  back  of  the 
front  wheel   of  the   truck."     This  witness  further  testified 
that  he  first   saw  the  truck  of  the  defendant  as   it  cais©  across 
the  pavement  and  at  that   time   it  was  travelling  about  15  miles 
per  hour  and  he,    Bradenbefek,   was  thirty   to  fifty  feet  north  of 
the   intersection.     Upon  croas-examination  this  witness  admitted 
that   acmie   twenty  days  after  the    occurrence  he   stated   that  the 
first  time  he   saw  defendant's   truck  was  at  the   time   the  motor* 
cycle  ran  into  it. 

The  plaintiff  testified   that  at  the   time   of  the 
accident  he  was  fifteen  years   of  age;    that   the  motorcycle  he 
was  driving  was  new,    having  been  purchased   two  and   one-half 
weeks  before   the   occurrence   in  question, and   its  horsepower 
was  k*9;    that  the  afternoon  of  Jxily  1,    1956,    was  clear  and 
aa  he  was  driving  south  on  Highway  51   In  the   outer  lane  the 
pavement  was  straight  and  level  and   that  he  could   see  for  on© 
and   one-half  miles  to  the   south  as  he  approached   the  Coronado 
Boulevard   intersection.      In  response  to  his  counsel's  question 
as  to  whether  he   was  driving  in  the   south-bound   lane   of  Highway 
5l»    the  defendant  answered:      "Yes.      I  was   just  going  down  the 
road   on  the   outside   lane  and  all   I  seen,    I  seen  something   in 
front  of  me  and   I  tried   to  stop  but  it  was   so  quick;    something 
shot  out   in  front   of  me  and   the  next  thing  I  knew  I  woke  up  In 
a  hospital.     I  was  going  between  twenty-five  and   thirty  miles 
an  hour."     Upon  cross-examination  the  plaintiff  testified  that 
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lie  did  not  notice  the  Klei»M«ith  car  or  recall  th*t  ho  passed 
It  and  stated  that  he  didaH  have  tiae  to  «^ly  his  brakes, 
soiiBrii  h^  horn  ar  tarn  his  -srheel  either  to  the  right  or  l9i% 
before  the  collision* 

Appellant  Insists  that  he  t«as  dsprived  at  &  fair 
trial  because  oouasel  for  defendant,  Ib  referriKg  to  plaintiff's 
oTsers^tiwii  af  t^  motorcyel©  prior  to  the  G©llislGn»  used  the 
teraa  "stet  ofeead''  «sd  "shot  papt".    It  is  argoed  «iat  )^  the 
uee  af  these  terss  W  fomm^l  for  def^^slaat,  plaintiff  waa 
portr«y^  in  an  ussf^^-oraMe  light  m  las  irr^speaeible  sM  reeifr- 
l«sa  sBKstor-bik©  driver,  • 

©5«  r«oord  discloses  t^t  la  th*  cvms  esamlnatl^  ot 
Kr,  Sl«4asssith,  &f ter  h©  had  testified  that  pUiatiff  pa»»»i 
hia  and  laws^eded  t««jt&,  this  i«it3W9«  *i»«  ssleedi  "As  a  isatter 
of  fact,  he  e<sfttlmisd  ri#t  dtom  the  higbmy  f^  p^  iato  the 
trm^i  didaH  he?"  and  th©  witE^ss  asiswereds      ''^as.t  is  ri^t'% 
Cewa^X  tlien  as&ad  tills  question  i     "As  a  laatter  of  faet,  is&iea 
yoa  slackiSWKi  »p  ywar  apeed  tSwe  isotop(^«!le  jsyst  she*  jsImsbhS^ 
dibte't  itf"    !&ere  w»»  no  objectl^i  arfei  the  witness  aasswereds 
"That  is  ri^t*      A  little  later  in  the  enma-exesdn&Wsa  of 
^lis  witnesd,  he  vm  mked'*    ^h/iSf  dM  ywi  see  Idle  ^Masr^ytil^ 
esperaier*  as  ytm  have  testified^  liien  he  ahot  pa<gt  jroaa  on  t]E»» 
rigfht  laae  tm  the  motoroyoLeT"    llhere  «»a  no  c^3<^ti^^  b^  c^soiisel 
and  the  sjltaess  s^t^yersd  in  the  aff ixmitive,    &  little 
later  in  hie  0ros&»«7vaitiln$^tic»n  this  ^tt»»3s  waa  ask«Kif    ^'hat 
portion  of  his  body  (referring  to  t^  plainiiff )  did  ;/ott  see 
aa  he  shot  bjr?"    t^  witness  aissweredt  ^I  ee«sn  the  top  of  his  iasd'^. 
Counsel  for  plaintiff  then  saids     *•!  ob^eot  to  hia  using  the  word  'shot* 
so  iiany  tl»i^'*»    The  eourt  sustained  the  objeetism  a£d  atatMt  '^lou 
are  using  the  word  *shot*  too  smch".    fhssse  are  the  ^tly  tdJKea 
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oounael  used  the  words  complained  of  and  when  an  objection  to 
their  use  waa  B»de  the  objection  was  promptly  sustained.  There 
is  no  merit  in  this  contention  and, furthermore,  the  plaintiff, 
himself,  in  referring  to  the  defendant's  truck,  stated  that  he 
did  not  see  it  "until  it  just  shot  out  In  front  of  rae,"  ¥e 
ha^'e  examined  the  three  cases  sited  by  counael,  biit  none  of 
them  have  uny   application  to  the  aituation  disolosed  by  this 
record. 

It  Is  next  insisted  that  the  trial  court  erred  in 
giving,  at  the  request  of  the  defendant,  the  following  Instruction 
to  the  Jury;  "The  court  instructs  the  jtiry  that  if  you  believe 
from  the  evidence  that  plaintiff,  on  the  occasion  in  question, 
drove  his  motoroycle  against  the  side  of  defendant's  truck  and 
that  in  doing  ao,  if  you  ao  believe  he  was  guilty  of  negligence 
proximately  contributing  to  the  aooident,  then  you  ahoald  find 
the  defendant  not  guilty.'*  Counsel  states  that  this  instruction 
is  so  phrased  that  the  jury  can  find  the  plaintiff  guilty  of 
contributory  negligence,  merely  because  there  was  a  collision} 
that  there  are  several  reasons  why  the  jury  could  have  excused 
the  plaintiff  for  driving  into  the  truoli  of  the  defendant,  suoh 
as  *'being  unable  to  stop,  etc." 

This  instruction  states  the  lavi  and  when  considered 
in  the  light  of  the  evidence  found  in  this  record,  it  was  not 
error  to  give  it.  Pur the rra ore,  an  almost  identical  instruction 
was  tendered  in  Bayer  v.  St.  Louis,  Springfield  and  Peoria 
Railroad  Co.,  188  ni.  App.  323,  which  the  trial  court  refused 
to  give.  The  appellate  court  3.n  that  ease  held  that  its 
refusal  necessitated  a  reversal  of  the  judgment  of  the  lower 
court. 
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The  foregoing  are   the   only  errors  relied  upon  by 
appellant  for  the  reversal  of   this    ludgraent.     Me  have  read   the 
record,    e^camined   the   Instructions  and   in  our  opinion  the 
finding  of  the    Jury   is   supported  by   the  evidence.      There   is 
no  reversible  error  found   in  this  record  and   the   Judgment  of 
the   trial   court,    upon  such  a  verdict,    should  be   affirmed, 

Judgn^nt  Affirmed. 


SMITH,   P.Jo   CONCURS 
McNEAL,      J.   CONCUIS 
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PAULINE  KOTOWSKI, 


Appellant  J 


LUTHER  COOK,    Individually 
and  doing  business  as  COOK 
CONSTRUCTION  COMPANY 5 
MARY  WITANOWSKI  and 
TELESFOR  WITANOWSKI, 


APPEAL  FROM 
CIRCUIT   COURT 
COOK  COUNTY 
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Appellees o  ) 

MR.  JUSTICE  Mccormick  delivered  the  opinion  of  the  court 

An  action  was  "brought  in  the  Circuit  Court  of 
Cook  County  by  Pauline  Kotowski  (hereinafter  referred  to 
as  the  plaintiff)  against  Luther  Cookj  individually  and 
doing  business  as  Cook  Construction  Company  (hereinafter 
referred  to  as  Cook) 5  and  Mary  Witanowskl  and  Telesfor 
Witanowski  (hereinafter  referred  to  as  the  Witanowskis) 
to  recover  damages  caused  by  the  alleged  negligence  of 
the  defendants  in  maintaining  and  repairing  a  common 
stairway  in  the  rear  of  the  building  where  the  plaintiff 
resided.  The  jury  rendered  a  verdict  for  the  defendants. 
The  plaintiff  filed  a  post-trial  motion  asking  for  a  new 
trialj  which  motion  was  denied  by  the  court.  The  court 
entered  ^Judgment  on  the  verdict 5  from  which  judgment  the 
plaintiff  takes  this  appeal. 

The  plaintiff  urges  as  error  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence  and  the 
court  erred  In  instructing  the  jury. 

The  plaintiff,  who  was  72  years  oldj  occupied 
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an  apartment  on  the  first  floor  of  a  building  ovmed  by  the 
Witanowskls,  who  had  arranged  with  Cook,  a  carpenter-contractor, 
to  repair  the  stairs.  The  plaintiff  went  out  on  her  rear  porch, 
picked  up  a  paper  box,  threw  it,  together  with  an  old  coat, 
over  the  railing  down  into  the  yard  and  then  started  down 
the  stairs.  Cook  was  at  work  at  the  time  on  the  stairs, 
and  he  had  removed  one  stringer  from  the  stairway  so  that 
the  steps  which  rested  on  it  were  left  without  support. 
The  step  gave  way  when  the  plaintiff  stepped  on  it  and 
she  fell  to  the  ground  and  was  injured.  Both  Cook 
and  the  Witanowskis  allege  that  the  plaintiff  had  been 
warned  of  the  repairs  to  the  stairs,  that  the  plaintiff 
was  guilty  of  contributory  negligence  when  she  used  the 
stairs  paying  no  attention  to  the  warning  which  she  had 
allegedly  received,  and  that  she  was  also  guilty  of  con- 
tributory negligence  in  not  observing  that  Cook  was  working 
on  the  stairs  at  the  time  when  she  used  them.  ^ 

The  evidence  in  the  case  is  in  sharp  conflict. 
The  plaintiff  adduced  evidence  denying  that  she  had  been 
warned  and  that  a  person  in  her  position  on  the  stairs 
could  see  v/hether  or  not  Cook  was  at  the  time  working  on 
them.  The  defendants  produced  evidence  to  the  contrary. 

At  the  request  of  the  defendant  Cook  the  court 
gave  the  jury  tvro  special  interrogatories s   (1)  Did 
Mary  Witanowski,  on  the  morning  of  July  5,  1957,  warn  the 
plaintiff  Irene  Kotowski  not  to  use  the  back  stairs  at 
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lU-57  Bosworth  because  Mr.  Cook  would  be  repairing  the  stairs 
that  morning?   (2)  Was  the  plaintiff  Pauline  Kotowski 
guilty  of  negligence  which  proximately  contributed  to 
cause  her  injury?  Both  of  the  interrogatories  were 
answered  "Yes."  Both  of  the  interrogatories  are  consistent 
with  the  jury's  verdict  of  not  guilty  as  to  both  Cook  and 
the  Witanowskis.   In  plaintiff's  post- trial  motion  she 
objects  to  the  giving  of  both  interrogatories.  No  objection 
was  raised  in  the  post=trial  motion  that  the  answers  to  the 
interrogatories  were  against  the  manifest  weight  of  the 
evidence.  Nor  does  she  contend  that  the  answers  to  the 
interrogatories  are  inconsistent  with  the  general  verdict. 
In  Rubottom  v.  Crane  Co.,  302  111 o  Appo  585  the  court  said s 
"Under  the  authorities  there  are  several  ways  by  vrhich  a 
party  may  escape  from  being  conclusively  bound  by  the  special 
finding  of  the  jurys   (1)  by  specific  objection  to  the 
special  finding  on  the  motion  for  a  new  trial 5  or  (2)  by 
filing  a  specific  motion  to  set  aside  the  special  finding 
when  the  motion  for  a  new  trial  is  made."   In  this  case  the 
plaintiff  did  not  follow  the  rule  as  laid  down.  Where  the 
special  finding  is  substantially  conclusive  of  the  fact  on 
which  liability  depended  and  the  objections  to  the  answers 
thereto  are  not  properly  preserved 5  the  objection  that  the 
verdict  is  against  the  manifest  weight  of  the  evidence  cannot 
be  considered  by  a  reviewing  court.  Voi^t  y,.,  Anglo-American 
Provision  Co..  202  111,  lf62|  Biggerstaff  v.  New  York,  C.  & 
Sto  Lo  R.  Co..  13  111.  App„2d  855  Forslund  v.  Chicago 
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Rule  7  of  this  court  arid  rule  39  of  the  Supreme  Court 

provide  that  In  the  appellant's  brief  neither  an  assignment  nor 

statement  of  errors  is  necessary^  however 5  the  rules  further 

provide  that  the  points  and  authorities  in  the  brief  shall 

consist  of  the  propositions  relied  on  in  support  of  the  appeal 

with  citation  of  authorities.   In  appellant's  original  brief 

she  makes  no  reference  whatsoever  to  the  interrogatories. 

Our  rule  7?  as  well  as  rule  39  of  the  Supreme  Court,  also 

provides?   '"No  alleged  error  or  point  not  contained  in  the 

brief  shall  be  raised  afterwards,,  either  by  reply  brief  or 

in  oral  or  printed  argument  or  on  petition  for  rehearing." 

Schiff  Vo  Sehiff,  25  Ill«App.2d  157.  The  argument  made  in 

plaintiff's  reply  brief  in  response  to  the  objections  raised 

in  the  briefs  of  Cook  and  the  Witanowskis  in  any  case  is 

not  tenable.  Upon  this  record  this  court  has  no  right  to 

consider  plaintiff's  contention  that  the  verdict  of  the 

jury  was  against  the  manifest  weight  of  the  evidence. 

Plaintiff  also  objects  to  certain  instructions 

given  by  the  trial  court o   She  filed  a  supplemental  abstract 

of  record  containing  all  the  instructions  and  a  certification 

of  the  court  that  the  plaintiff  duly  objected  to  the  giving 

of  each  and  every  instruction.   In  Savinders  v.  Schultzy  20 

111, 2d  30I5  at'3lU-5  the  court  says  § 

"With  reference  to  the  propriety  of  the  instruc- 
tions submitted  by  the  trial  courts  the  criterion 
reiterated  in  the  case  law  has  been  whether  the 


jury  was  fairly,  fully  and  comprehensively  informed  on 
the  relevant  principles,  considering  the  instructions 
in  their  entirety.  From  the  record  it  appears  that 
this  criterion  has  been  met „  Furthermcr e ,  as  noted 
by  the  Appellate  Court,  since  defendant  did  not 
assert  the  grounds  now  urged  against  the  particul-ar 
instructions  at  the  instruction  conference^  his 
objections  thereto  are  not  well  taken  when" interposed 
for  the  first  time  on  review =   Onderisln  Vo  Elgin , 
Joliet  &   Eastern  Railway  Co  eg  20  Ill.App,2d  73.  77-78." 

In  the  Onderisln  case  the  court  had  the  same  question  before  it. 

The  court  says  (pp.  77=78)2 

"The  purpose  of  the  conference  is  to  afford 
counsel  an  opportimity  to  object  to  or  correct 
erroneous  instructions.  As  officers  of  the  court, 
counsel  have  a  duty  to  cooperate  with  the  trial 
judge  to  the  end  that  the  jury  may  be  properly 
instructed.   Enlightened  trial  practice  does  not 
permit  counsel  under  the  guise  of  trial  strategy  to 
sit  idly  by  and  permit  instructions  to  be  given  the 
jury  without  specific  objection  and  then  be  given  the 
advantage  of  predicating  error  thereon  by  urging  the 
error  for  the  first  time  in  a  post-trial  motion. 
Arboit  V.  Gateway  T ran sp.  Co.,  15  Ill.App.2d  500,  512, 
and  Tabor  v.  Tazewell  Service  Company,  18  im\.ppo2d 
593,  153  N.E.2d  985  102,  were  decided  after  the 
legislature  had  deleted  the  provision  mentioned  by 
defendant's  counsel  from  the  enacted  amendment  of 
section  67?  yet  in  those  cases  it  was  held  that  the 
failure  to  assert  objections  to  instructions  at  the 
conference  precluded  raising  objections  thereto  on 
appeal."" 

In  the  case  before  us  the  trial  court  held  a  comprehensive 

conference  on  instructions.  The  proceedings  in  that  conference 

appear  in  the  record  from  page  719  to  page  770.  The  proceedings 

in  the  conference  have  not  been  abstracted.  Rule  6  of  this  court 

and  rule  38  of  the  Supreme  Court  provide  that  the  abstract  should 

be  sufficient  to  present  every  error  relied  on  for  reversal,  and 

everything  necessary  to  decide  the  questions  raised  on  appeal 

must  appear  therein.  2  I.L.P.  Appeal  and  Error,  sec.  ^83.  The 
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substance  of  the  record  should  be  abstracted  so  that  it  will  not 
be  necessary  to  resort  to  the  record  to  determine  the  issues 
presented.  Failure  of  the  abstract  to  properly  present  errors 
relied  on  warrants  the  court  in  affirming  the  judgment.  Depart- 
ment of  Finance  Vo  Bode«  376  111,  37^?  376;   2  I»L.Pe  Appeal  and 
Error,  sec  ^93  o 

The  plaintiff  in  her  brief  objects  to  eight  instructions 
given  by  the  court  on  behalf  of  Cook  and  the  Witanowskis ,  Two  of 
the  eight  were  objected  to  generally  in  the  conference  but  were 
not  objected  to  in  the  post-trial  motion »   In  all  of  the  others 
save  one  the  objections  made  in  the  conference  were  inconsistent 
with  those  made  in  the  post-trial  motion,  which  objections  generally 
were  inconsistent  with  the  objections  argued  in  the  plaintiff's 
brief „  The  one  instruction,  Witanowskis '  instruction  No,  7?  where 
the  objections  seem  to  have  been  fairly  consistent  was  in  our 
opinion  properly  given. 

We  are  bound  by  the  decision  of  the  Supreme  Court  in  the 
Saunders  case  and  we  are  not  passing  upon  vrhether  or  not  the  trial 
court  erred  in  giving  the  instructions  objected  to  in  plaintiff's 
brief.  However,  from  the  inspection  we  have  made  it  is  not 
apparent  that  the  rulings  of  the  trial  court  with  reference  to 
the  instructions  were  of  such  a  character  that  they  would  require 
a  reversal  of  the  judgment o 

The  judgment  of  the  Circuit  Court  of  Cook  Coianty  Is 

affirmed. 

Affirmed, 

Schwartz,  P.Jo,  and  Dempsey,  J,,  concur o 
Abstract  onlyo 
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THE   PEOPIE  OF  THE  STATE   OF  ) 

J     ERROR  TO 


CRIMINAL  COURT 
COOK  COUNTY. 
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ILIIPOISj 

Defendant  In  Error, 

JOHN  McGUIREj  , 

Plaintiff  In  Error. 

MR.  JUSTICE  Mccormick  delivered  the  opinion  of  the  court. 

The  defendant,  John  McGulre,  together  vrlth  one 
Robert  Woods,  vras  indicted  for  a  conspiracy  to  "do 
divers  Illegal  acts  injurious  to  the  administration 
of  public  Justice,  to-wltg  Unlawfully,  wrongfully, 
unjustly  and  corruptly  to  cause,  obtain  and  procure 
the  wrongful  discharge  and  release"  of  one  Ferris,  who 
had  been  charged  in  the  Municipal  Court  of  Chicago  with 
operating  an  automobile  while  under  the  Influence  of 
intoxicating  liquor,  McGulre  x^as  tried  Jointly  with 
Woods  In  the  Criminal  Court  of  Cook  County,  Jiiry  was 
v/aived  and  trial  took  place  before  a  Judge,  Both 
defendants  were  Jointly  convicted  and  sentenced  to  six 
months  In  the  county  Jail.  To  review  that  Judgment 
McGulre  sued  out  a  writ  of  error  In  the  Supreme  Cotirt, 
which  transferred  the  cause  to  this  court, 

McGulre  contends  that  the  trial  court  erred  in 
refusing  to  quash  the  Indictments  that  the  court  should 
have  sustained  his  motion  for  a  separate  trial,  and 
that  the  State  failed  to  prove  Its  case  against  Liai 
beyond  a  reasonable  doubt. 
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A  conspiracy  is  a  confederacy  of  two  or  more  persons 

to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful 

means.  Franklin  Union  v.  The  People,  220  111.  355>  376. 

To  constitute  a  conspiracy  under  our  statute  there  ttnist  he 

a  concert  of  will  and  endeavor  on  the  part  of  two  or  more 

persons  to  commit  the  unlawful  act.  Mere  knowledge, 

acquiescence,  approval  or  attempt  on  the  part  of  one  to 

perpetrate  the  unlawful  act  does  not  constitute  conspiracy. 

People  V.  Bain.  358  111.  177j  190|  Evans  v.  The  People «  90 

111.  38if.  In  People  v.  Mulford,  3S5  HI-  ^8,  at  page  5h, 

the  court  says g 

"We  agree  that  the  law  is  as  claimed  by  the 
People  and  as  lately  pronounced  by  us  in  the  case 
of  People  V.  Meisenhelter,  381  111,  378,  that  a 
conspiracy  need  not  be  proved  by  direct  evidence 
of  an  express  agreement  to  do  the  unlawful  thing 
to  be  accomplished 5  that  the  commission  of  the 
crime  may  be  proved,  not  only  by  direct  evidence 
but  as  well  by  inference  from  conduct  which  discloses 
a  common  design  on  the  part  of  the  accused  to  act 
together  in  pursuance  of  the  common  criminal  ptu'posej 
and  that  where  a  conspiracy  is  established,  every 
act  or  declaration  of  any  of  the  conspirators  in 
furtherance  of  the  common  purpose  is  regarded  as  the 
act  or  declaration  of  each  of  them  and  may  be  proved 
as  against  all.  *  ♦  *  Circumstances  arousing  a  mere 
suspicion  of  guilt  are  insufficient.  Conspiracies 
cannot  be  established  by  a  mere  suspicion,  nor  does 
evidence  of  mere  relationship  between  the  parties, 
or  association,  show  a  conspiracy.   (15  Corpus  Juris 
Secundum,  pp.  1150-1151. )" 

In  spite  of  the  fact  that  the  indictment  only  names 

Woods  and  McGuire  as  parties  to  the   conspiracy,  the  theory  of 

the  State  must  have  been  that  Woois,  Ferris  and  McGuire  were 

coconspirators.  The  trial  court  accepted  the  tc-jtimony  of 

the  State's  witnesses  as  true.  However,  even  considering 
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that  such  evidence  was  true,  there  Is  no  evidence  proving   \\ 

McGulre  a  coconspirator. 

On  the  day  of  the  trial  Ferris,  the  complaining 
witness,  was  so  intoxicated  when  he  first  took  the  stand 
in  the  morning  that  the  court  ordered  a  bailiff  to  take  the 
witness  in  charge  and  sober  him  up.  That  afternoon  Ferris 
was  brought  into  court  and  testified. 

The  evidence  adduced  by  the  State  was  that  Ferris 
had  been  charged  v/ith  driving  a  car  while  Intoxicated,  Ferris 
believed  that  the  police  were  pre.judiced  against  him  because 
of  the  fact  that  when  he  was  first  arrested  he  had  committed 
a  nuisance  in  the  police  station  causing  considerable  resent^- 
ment  on  the  part  of  the  police  officers.  Ferris  had  known 
McGulre  for  a  number  of  years.  He  asked  McGulre  about  the 
"ticket"  which  he  had  received,  and  at  the  time  McGulre 
told  him  he  should  hire  a  lawyer.  Thereafter  Ferris  did 
talk  to  a  lawyer  and  paid  him  $25,  but  decided  that  the  fee 
which  the  lawyer  asked  was  too  high.  He  then  contacted 
Woods,  who  was  a  clerk  in  the  traffic  division  of  the  Municipal 
Court  of  Chicago.  Ferris  testified  that  he  drove  McGulre  to 
Woods»s  home,  that  McGulre  introduced  him  to  Woods  and  then 
left  to  go  to  the  dentist |  and  that  McGulre  said  nothing  to 
him  about  procuring  a  wrongful  verdict  or  Judgment*  Ferris 
further  testified  that  he  told  Wcods  his  story  and  that  Woods 
"said  that  he  would  tell  the  Judge  to  listen  to  m^   case 
because  otherwise,  I  talked  to  a  lot  of  people  and  they  said 
that  I  didn't  have  a  chance.   If  you  were  charged  with 


drtinken  driving  you  didn't  have  a  chance  with  a  Judge  and  that 
he  would  have  the  Judge  listen  to  my  case  and  he  would  mention 
my  name  and  when  my  case— in  case  my  case  didn't  come  up 
before  the  Judge  that  he  would  get  me  a  lawyer  and  have  the 
case  before  the  Judge  that  he  talked  to  because  he  said  the 
Judge  wouldn't  listen  to  my  case  because  they  would  listen 
to  the  Officers  rather  than  me,"  Ferris  also  testified  that 
at  that  time  he  did  not  know  that  Woods  worked  in  the  traffic 
court;  that  Woods  told  him  that  he  would  get  him  a  lawyer  and 
it  would  cost  him  $200  for  attorney's  fees  and  that  whatever 
the  fine  was  would  come  out  of  the  moneyj  that  he  gave  Woods 
$200  and  Woods  did  contact  a  lawyer  for  himj  that  that  attorney 
did  not  represent  him  but  an  attorney  was  appointed  by  the 
court;  that  the  fine  was  paid  out  of  the  $200  and  he  got  $50 
back. 

The  State  also  introduced  a  transcript  of  a  statement 
from  Woods  taken  in  the  State's  Attorney's  office,  in  which 
Woods  stated  that  he  talked  alone  with  Ferris;  that  he  was  not 
introduced  to  Ferris  by  anyone;  that  he  told  him  he  knew  a 
lawyer  v±io  would  get  him  a  fair  trial;  and  that  he  did 
receive  $200  from  Ferris,  The  court  stated  that  the  statement 
should  not  be  considered  as  binding  on  McGulre, 

Both  McGuire  and  Woods  testified  that  Ferris  was 
not  accompanied  to  Woods's  home  by  McGuire  nor  was  he  intro- 
duced to  Woods  by  McGuire. 

A  lawyer  testified  on  behalf  of  Woods  that  Woods 
had  talked  to  him  about  a  retainer  in  connection  with  Ferris, 
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which  he  declined  because  he  did  not  want  the  case,  and  that  in 
case  he  received  a  retainer  he  would  keep  it  no  matter  how  the 
case  ended.  Woods  had  given  Ferris  a  receipt  for  the  $200 
which  stated  that  in  case  Woods  was  not  satisfied  with  the 
disposition  of  the  case  the  money  would  be  refunded  to  P'erris. 
Ferris  further  testified  that  he  told  Woods  to  keep  the  money 
and  pay  the  fine,  and  that  the  amount  of  money  paid  back  to 
him  plus  the  money  paid  for  the  fine  amounted  to  $200. 

In  his  testimony  Woods  denied  that  he  had  told  Ferris 
he  would  talk  to  a  judge.  He  stated  that  he  did  not  discuss 
the  case  with  McGuire  nor  did  he  have  any  agreement  or  imder- 
standlng  with  him  whatsoever |  that  Ferris  came  to  Woods's  home 
a lone 5  and  that  Ferris  was  not  introduced  to  him  by  McGuire. 

In  his  own  defense  McGuire  testified  that  he  had 
known  Ferris  for  some  time  and  that  Ferris  had  asked  him  to 
interpret  the  "ticket"  for  him;  that  he  told  Ferris  that  he 
needed  a  lawyer;  that  Ferris  had  said  he  would  see  a  precinct 
captain;  that  McGuire  said  that  a  precinct  captain  could  not 
do  l^ifa.any  good  and  that  he  had  to  get  a  lawyer;  that  he 
(McGuire)  knew  Woods  but  that  Woods  was  not  his  precinct 
captain;  that  Ferris  had  Woods's  card  and  asked  McGuire  if 
he  knew  Woods  and  he  told  Ferris  he  did. 

Prior  to  Ferris '  meeting  with  Woods  the  entire 
discussion  between  Ferris  and  McGuire  was  with  reference 
to  Ferris  getting  a  lawyer.  However,  Ferris  stated  that 
after  he  had  discussed  with  McGuire  his  attempt  to  see  his 
alderman  and  ward  committeeman  that  McGuire  said  that  Ferris 
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could  talk  to  his  (McGuire's)  precinct  captain.  Fr'om  the  evidence 
It  appears  that  Woods  was  not  McCnilre's  precinct  captain,  thotxgh 
McGuire  knew  who  Woods  was, 

"The  law  is  well  settled  that  when  a  conspiracy  is  once 
entered  into,  each  conspirator  then  becomes  liable  for  all  the 
acts  of  his  co-conspirators  done  in  furtherance  of  the  objects 
of  the  conspiracy.   In  Lasher  v.  Lit  tell,'  202  111.  551?  on  page 
555 J  the  court  saids   'The  conspiracy  being  established,  every-> 
thing  said,  v/rltten  or  done  by  either  of  the  conspirators  in 
execution  or  furtherance  of  the  comirion  purpose  is  deemed  to  have 
been  said,  done  or  written  by  everyone  of  them  and  may  be  proved 
against  each.'  And  in  Chicago,  Wilmington  and  Vermilion  Coal 
Co.  Vo  People,  supra  [215+  111.  U-21],  on  page  ^52,  that  'after 
an  unlawful  combination  is  formed,  the  acts  of  the  different 
parties  to  the  combination  which  tend  to  further  its  purposes 
bind  all  parties  to  the  combination.*'*  Franklin  Union  v«  The 
People,  supra «   See  also  People  v.  BarkaSy  255  HI*  516,  and 
People  V.  Meisenhelter,  38I  111.  3?B ,     The  conversations  and 
acts  of  Woods  after  he  had  met  Ferris  cannot  he  used  against 
^Guire.   It  was  not  established  that  a  conspiracy  in  which 
McGuire  participated  had  existed  before  Ferris  contacted  Woods, 
There  is  no  evidence  in  the  record  showing  any  further  contact 
between  McGuire  and  either  Ferris  or  Woods  after  Ferris  met 
Woods.  It  was  not  shown  that  any  C'.n-^ipiracy  or  understanding 
existed  between  McGuire  and  others  to  Illegally  procure  the 
"discharge  of  Ferris.   If  we  accept  the  State's  version  that 
McGuire  introduced  Ferris  to  Woods,  that  fact,  standing  alone. 
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would  not  constitute  a  "concert  of  will  and  endeavor"  on  the  part 

of  McGuire  and  others  to  commit  an  unlawful  act. 

The  only  testimony  in  the  record  connecting  McGuire  with 

the  alleged  conspiracy  is  the  fact 5  according  to  the  State's 

version,  that  he  introduced  Ferris  to  Woods,  but  at  the  time  of 

such  introduction  there  is  no  evidence  in  the  record,  either 

direct  or  circumstantial,  which  would  indicate  that  McGuire 

was  endeavoring  to  have  Ferris  found  not  guilty  in  an  illegal 

manner.  The  only  evidence  in  the  record,  again  taking  the 

State's  version,  is  that  McGuire  was  attempting  to  aid  Ferris 

in  legally  defending  himself  against  the  charge  brought  against 

him.   In  People  v.  Sheppard,  V02  111.  3^7 >  at  35lj  the  court 

says  3  ;■ 

"In  criminal  cases  it  is  the  duty  of  this  court 
to  review  the  evidence,  and,  if  there  iS  not  sufficient 
credible  evidence,  if  it  is  Improbable  or  unsatisfactory, 
or  not  sufficient  to  remove  all  reasonable  doubt  of 
defendant's  guilt  and  create  an  abiding  conviction  that 
he  is  guilty,  the  conviction  will  be  reversed,   (People 
V.  Willson,  ifOl  Illo  685  People  v.  Holt^  398  111.  606 1 
People  V.  Bradley.,  375  Iir7l82s   People  v.  Kazmierczyky 
357  111.  592.)   In  the  instant  case  the  trial  coiort 
accepted  the  complainant's  version  of  the  assault  as 
the  true  one.  However,  we  are  of  the  opinion  that 
even  if  the  testimony  of  the  People's  witnesses  is 
accepted,  there  is  created  thereby  a  conflict  which 
raises  a  reasonable  doubt  as  to  plaintiff  in  error's 
guilt." 

Furthermore,  in  the  case  before  us  the  only  testimony  in 

any  way  implicating  McGuire  was  the  testimony  of  Ferris,  who  m'ast 

logically  have  been  a  coconspirator'  under  the  State's  version  of 

the  case  and  consequently  an  accomplice.   In  a  conspiracy  action 

the  testimony  of  an  accomplice  is  competent  and  conviction  may 
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be  had  upon  his  tincorroborated  testimony,  provided  the  testimony 
is  of  such  a  character  that  it  is  sufficient  to  convince  the 
trier  of  fact  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  The  court,  however,  still  must,  as  a  loatter  of  law, 
receive  the  testimony  of  an  accomplice  with  suspicion  and  act 
upon  it  with  great  caution.  People  v.  Moran,  378  111,  '^-6l,  h6^. 
The  record  indicates  that  the  court  accepted  as  true  all  the 
testimony  of  Ferris  in  spite  of  the  fact  that  when  he  first 
came  into  court  the  morning  of  the  trial  of  the  case  he  was  in 
a  highly  intoxicated  condition.  He  was  permitted  to  testify 
at  the  afternoon  session  of  the  court.  The  only  evidence  in 
the  record  which  could  in  any  way  be  construed  as  implicating 
McGulre  is  the  testimony  of  Ferris  that  McGuire  introduced  him 
to  Woods,  There  are  no  facts  or  circumstances  in  the  record 
which  tend  to  corroborate  this  testimony.   Considering  the 
entire  evidence  in  the  record  concerning  McGiiire  prior  to  any 
conversation  between  Ferris  and  Woods,  the  testimony  of  Ferris, 
standing  alone,  is  not  sufficient  to  establish  the  existence 
of  a  conspiracy  beyond  a  reasonable  doubt. 

Ordinarily  where  the  reviewing  court  reverses  the 
Judgment  it  will^  not  inspect  the  record  to  find  grounds  sub= 
stantiating  its  position.  However,  the  State  in  its  brief  in 
the  instant  case  refers  this  court  to  the  pages  of  the  record 
where  the  trial  court  discusses  the  evidence  upon  which  it  based 
its  judgment.   In  that  record  the  trial  court  app?,rently  mis- 
apprehended the  testimony  since  it  states  as  one  of  the 
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groimds  for  finding  McGulre  guilty  that  Ferris  had  testified  that 
McGuire  had  told  him  that  "iinless  he  had  a  friend  in  court  the 
court  would  accept  the  statement  of  the  police  and  disregard  the 
statement  of  the  individual  defendant,"  That  statement  was  not 
made  by  Ferris  at  any  time  concerning  McGuire  but  was  a  statement 
which  Ferris  testified  that  ¥oods  made  to  him  after  McGuire 
stepped  out  of  the  picture.  Had  that  statement  been  made  in 
the  preliminary  conversation  between  Ferris  and  McGuire  there 
would  be  some  basis  upon  which  the  existence  of  a  conspiracy 
might  be  postulated.  The  court  also  was  confused  alwut  the 
monetary  transactions  between  Woods  and  Ferris « 

Under  the  view  which  we  take  of  this  case  It  Is  nert 
necessary  for  us  to  consider  other  contentions  falsedl*  fhe 
judgment  of  the  Criminal  Court  of  Cook  Cotinty  Is  reversed. 
'%  Reversed. 

Schwartz,  P.  J.,  and  Dempsey,  J,,  concur. 

Abstract  only. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  In  Error, 


ERROR  TO  CRIMINAL 
COURT,  COOK  COUNTY. 


ROBERT  TAYLOR  (Impleaded), 

Plaintiff  in  Error.  

MR.  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED 
THE  OPINION  OF  THE  COURT  . 

Defendant  Robert  Taylor  and  one  William  Foster 
were  indicted  for  conspiring  with  Virginia  Clark  to  sell 
narcotic  drugs.  Defendants  pleaded  not  guilty  and  waived 
trial  by  ;Jury.  Both  were  fotmd  guilty.  Robert  Taylor 
was  sentenced  to  a  term  of  not  less  than  one  nor  more 
than  five  years.  He  took  his  case  directly  to  the 
Supreme  court  by  writ  of  error,  and  that  court  trans- 
ferred the  case  to  this  court.  The  principal  contention 
is  that  the  evidence  on  which  defendant  was  convicted 
was  circumstantial  and  was  insufficient  to  prove  his 
guilt  beyond  a  reasonable  doubt. 

On  January  8,  1958  a  police  officer,  George  T. 
Sims,  Jr.,  and  another  officer  named  Noble  arrested 
Virginia  Clark  at  h330   Lake  Park  Avenue,  Chicago, 
searched  her  pursuant  to  a  search  warrant  and  found 
her  to  be  in  possession  of  narcotics.  After  some 
conversation  with  respect  to  accomplices,  she  agreed 
to  co-operate  in  their  detection.  Pursuant  to  plan, 
they  went  to  a  drugstore  at  h^Td   Street  and  Drexel 
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Boulevard,  where  Virginia  Clark  entered  an  open  telephone 
booth.   It  was  about  10s 00  o'clock  in  the  evening.  She 
then  followed  the  procedure  which  she  testified  she  had 
used  daily  for  a  week  prior  to  her  arrest.  She  dialed 
Drexel  3-3082  and  asked  for  "Bobo"  The  woman  who 
answered  the  telephone  replied  that  Bob  was  not  there 
but  was  expected  back  shortly.  A  second  telephone  call 
was  made  at  10s30  P.M.  This  time  the  answer  cames  "This 
is  Bob,"  Virginia  Clark  said  she  was  Leather's  wife 
(Leather  is  her  husband's  nickname)  and  that  she  wanted 
to  loan  a  half  dollar  which,  by  previous  arrangement, 
meant  she  wanted  to  purchase  half  an  ounce  of  heroin. 
Bob  saids  "Go  to  the  same  place  o*"  That  was  82^+  East 
h7th   Street,  a  bowling  alley.  She  was  given  currency 
by  Officer  Sims,  who  had  made  a  record  of  the  serial 
numbers  on  the  currency.  The  police  officers  and 
Virginia  Clark  then  went  to  the  bowling  alley.  There 
she  found  defendant  Foster,  from  whom  she  had  previously 
purchased  heroin  as  directed  by  Bob,  and  she  gave  him 
the  money.  He  left  for  a  few  minutes  and  came  back 
with  a  package  which  he  handed  her.  That  part  of  the 
transaction  was  observed  by  Officer  Charles  Wilson 
who  corroborated  Officer  Sims'  testimony.  The 
package  was  identified  as  heroin.  Sims  and  Noble 
then  arrested  Foster  and  found  on  his  person  the  bills 
having  serial  numbers  corresponding  to  those  of  which 


_3- 

Sims  had  kept  a  record o 

Sims  had  previously  traced  the  telephone  number  at 
which  Virginia  Clark  reached  Bob,   It  was  in  the  name  of 
Fannie  Taylor,  5021  Calumet  Avenue.  After  Foster's 
arrest  the  police  officers  and  Foster  went  to  that 
address  on  Calumet  Avenue,  found  the  name  Taylor  and 
rang  the  bell.  Sims  asked  Foster  to  say  to  whomever 
responded  that  it  was  he,  Foster,  who  wanted  to  see  Bob, 
but  Foster  refused,  saying  he  did  not  want  Bob  to  think 
he  had  brought  them  there,  A  woman's  voice  answered  the 
doorbell.  After  some  discussion  the  door  was  opened  a 
little.  The  officers  pushed  their  way  in.  Sims  showed 
his  badge.  Taylor  and  his  mother  appeared.  According 
to  Sims,  Taylor  at  first  denied  but  later  admitted  that 
he  was  Bob  and  that  he  had  had  a  conversation  with 
"Leather's  woman"  (meaning  Virginia  Clark).  Foster 
asked  Sims  in  the  presence  of  Taylor  to  "put  the  weight" 
on  him.  He  said  Bob  was  in  enough  trouble.  He  was  on 
parole.   "Put  the  weight  on  me.**  Bob  said  nothing  to 
this.  Sims  further  testified  that  at  the  Narcotics 
Bureau  Taylor  again  admitted  he  was  Bob,  Foster  and 
Taylor  were  then  taken  to  the  police  station.  Foster 
denied  categorically  the  material  part  of  the  story 
as  told  by  the  police  officers  and  Virginia  Clark. 
Taylor  testified  to  an  unsupported  alibi.  Thus  the 
case  turns  on  the  credibility  of  the  witnesses « 


The  credibility  of  witnesses  is  for  the  trier  of 
fact  to  determine c  The  court  in  this  instance  saw  and 
heard  the  witnesses  and  this  gives  him  a  great  advantage 
over  a  reviewing  court  which  has  nothing  but  the  cold 
record  before  it «  People  v.  Meisenhelter  <,  381  111 »  3785 
391,  ^5  N.E.2d  678 J  685|  People  v.  Moretti.  3^9  111.  App, 
67?  75 J  109  N.E.2d  915,  918 •  The  voice  which  responded 
to  Virginia  Clark's  call  was,  according  to  her  testimony 5 
the  one  which  had  responded  on  previous  occasions  when  she 
had  sought  to  procure  narcotics  and  pursuant  to  the  same 
arrangement  had  gone  to  the  bowling  alley  and  purchased 
heroin  from  Foster.  The  telephone  number  was  definitely 
identified  by  a  telephone  company  official  as  belonging 
to  Fannie  Taylor  at  the  address  at  which  Bob  lived, 
5021  Calumet  Avenue,   It  is  true  that  the  testimony  of 
an  accomplice  is  subject  to  grave  suspicion  and  should 
be  acted  upon  with  great  caution.  People  v.  Harvey ^  321 
111.  36I5  152  N.E.  lh7.     It  is  also  the  law  that  the 
suspicion  goes  only  to  the  accomplice's  credibility  as 
a  witness,  of  which  the  trier  of  fact  is  the  judge. 
People  Vo  Meisenheltery  supra . 

Defendant  argues  that  the  evidence  was  circum- 
stantial and  therefore  had  to  exclude  every  reasonable 
hypothesis.  The  evidence  was  only  partially  circumstantial. 
A  large  part  of  it  appears  to  us  to  have  been  direct—the 
actual  conversation  over  the  telephone,  the  identification 
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of  the  voice,  and  the  admissions  of  Bob,  This,  combined  with 
the  strong  and  persuasive  evidence  of  a  sequence  of  circum- 
stances all  fitting  into  one  pattern,  makes  a  convincing 
case. 

It  is  possible,  as  defendant  would  have  us  believe, 
that  Virginia  Clark  and  Officers  Sims  and  Wilson  who  testified 
were  not  telling  the  truth  and  that  Taylor  and  Foster  were 
victims  of  diabolical  perjury,  but  the  trial  court  heard 
them,  and  an  examination  of  the  record  clearly  provides: 
ample  basis  for  his  findings.   It  is  always  possible  to 
conjure  up  hypotheses  inconsistent  with  a  defendant's  guilt, 
but  the  requirement  that  guilt  be  proved  beyond  a  reasonable 
doubt  does  not  mean  that  the  court  or  jury  must  disregard 
inferences  which  flow  normally  from  evidence  before  it. 
People  V.  Russell,  1?  HI.  2d  328,  331,  161  N.E.2d  3O9, 

Defendant  relies  largely  on  People  v.  Boyd^  1? 
111.  2d  321,  161  N.E.2d  311.   In  that  case,  the  testimony 
which  linked  the  defendant  with  the  sale  consisted  only 
of  the  identification  of  a  voice  by  two  witnesses,  both 
of  whom  were  police  informers  and  narcotic  addicts.   In 
the  instant  case,  it  is  true  that  Virginia  Clark  was  a 
narcotics  addict,  as  before  related,  but  the  identification 
is  established  by  other  facts  and  circumstances,  including 
testimony  with  respect  to  the  admissions  of  defendant. 

It  is  also  argued  that  there  was  no  communication 
between  Taylor  and  the  alleged  coconspirator.  The  indict- 
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ment  charges  that  Taylor  and  Foster  conspired  with  Clark.  The 
communication  between  Clark  and  Taylor  is  established  by  the 
corroborative  evidence  of  Sims,  Taylor's  admission,  the 
circumstance  of  the  telephone  number  corresponding  with 
Taylor's  address,  and  other  persuasive  circumstances o  The 
evidence  shows  that  Clark  communicated  with  Foster  as 
directed  by  Taylor  and  the  illegal  purpose  as  planned 
was  accomplished. 

There  was  a  fair  trial  and  the  judgment  and 
sentence  are  supported  by  the  evidence. 

In  his  briefs  in  the  Supreme  court,  defendant 
raised  a  constitutional  question.  The  transfer  to  this 
court  removed  that  question  from  the  appeal.   City  of 
Chicago  V.  Campbell ,  27  111.  App.  2d  h^S^    170   N.Eo2d  I95 
Guttman  v.  Estate  of  Guttman,  28  111.  App,  2d  85,  87. 

Judgment  affirmed, 

McCormick  and  Dempsey,  JJ.,  concur o 

Abstract  only. 
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IN  THE  MATTER  OF  THE  ESTATE   OF 
DEMITRO   MAXIMIUK,   a/k/a 
Demetro  Maximluk,   a/k/a 
Demetro  Maksymiuk,   a/k/a 
Dmytro  Maksymiuk,  Deceased. 


SHEVCHENKO   SCIENTIFIC   SOCIETY 5 
INC.,   a  Non-Profit  Corporatiorij 

Plaintiff-Appellant  j 

Vo 

MICHAEL  BARAN,  etc.,  et  al., 
Defendants. 

MICHAEL  BARAN,  a/k/a  Michael  Baron e 
PHILIP  T .  WASYLOWSKY?  MARY 

.  SHPIKULA5  THOMAS  J.  DOWNS,  Pub= 
lie  Administrator  of  Cook  County 
and  UNKNOWN  HEIRS  of  Demitro 
5  Deceased, 


) 
) 

) 
) 

) 

)•      APPEAL  FROM 

} 

)       CIRCUIT   COURT    OF 

) 

)       COOK  COUNTY. 
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Defendants-Appellees , 
MRc  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT « 

The  issue  in  this  case  concerns  the  admittance  to 
probate  of  a  carbon  copy  of  a  missing  villa- 
in May  1955  Demitro  Maximiuk,  a  bachelor  6?  years 
of  age,  executed  his  last  will  and  testament.  He  named 
his  close  friend,  Michael  Baran,  executor  and  the 
Ukrainian  Scientific  Society  of  New  York  City  (later 
identified  as  the  Sievchenko  Scientific  Society,  the 
plaint if f=appellant)  his  sole  beneficiary.  The  will, 
prepared  in  triplicate  by  his  attorney,  consisted  of 
three  typewritten  pages.  His  signature  on  the  last 
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page  of  the  original  will  was  attested  by  two  witnesses o  He 
was  given  the  original,  to  which  a  blvie-'back  had  "been 
attached,  and  an  vmsigned  copy  which  had  no  outside  cover o 

In  February  1956,  Maxlmiuk  died  of  asphyxiation 
caused  by  a  smoldering  electric  blanket.  Two  policemen, 
who  entered  his  smoke-filled  apartment  immediately  after 
his  death,  found  several  papers  which  they  turned  over  to 
the  Coroner  of  Cook  County.  Among  these  papers,  inventoried 
by  the  police  and  checked  and  receipted  for  by  the  Coroner, 
was  one  listed  as  a  "last  Will  and  Testament,** 

A  week  after  receiving  the  papers  the  Coroner 
released  them  to  Mary  Shpikula,  the  assistant  secretary 
of  a  local  brotherhood  of  the  Ukrainian  National  Association,, 
The  decedent  had  been  treasurer  of  the  brotherhood  and  he  had 
made  it  the  beneficiary  of  a  $2,500,00  Insurance  policy ,  He 
also  left  a  smaller  policy,  issued  by  the  Ukrainian  National 
Association,  to  defray  his  funeral  expenses.  The  assistant 
secretary  went  to  the  Coroner's  office  with  the  undertaker 
to  obtain  the  latter  policy  for  the  purpose  of  paying  the 
funeral  bill.  She  was  authorized  to  do  this  by  Philip 
Wasylowsky,  the  president  of  the  brotherhood.  At  the 
trial  of  this  case  in  the  Probate  Court,  in  response  to 
a  subpoena  duces  tecum,  Mrs,  Shpikula  produced  all  the 
papers  she  received  from  the  Coroner c  Among  them  was  an 
unexecuted  copy  of  the  will.  She  testified  that  this  was 
the  only  will  given  her  by  the  Coroner, 
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In  March  1958,  the  Shevchenko  Society  filed  a  petition 
In  the  Probate  Court  to  have  the  "unexecuted  copy  admitted  to 
probate  as  Maximiuk's  will.  Baran,  Mrs„  Shpikula, 
Wasylowsky,  the  Public  Administrator,  to  whom  letters  of 
administration  had  been  issued,  and  "unknown  heirs"  were 
among  those  named  as  respondents » 

The  petition  alleged  that  the  original  will  had 
been  found  in  the  decedent's  apartment,  that  Baran, 
Shpikula  and  Wasylowsky  either  had  possession  of  it  or 
had  knowledge  of  its  whereabouts,  and  that  if  the  will  was 
lost  or  destroyed  it  was  not  done  with  the  decedent's 
knowledge  or  consent  because  it  was  in  existence  at  the 
time  of  his  death.  A  copy  of  the  petition  was  served  on 
the  State's  Attorney  who  entered  his  appearance  and 
participated  in  the  trial  in  the  Probate  Court  and 
later  in  the  Circuit  Court.   In  the  trial  de  novo  in 
the  Circuit  Court  the  case,  by  stipulation,  was  submitted 
on  the  record  made  in  the  Probate  Court.  The  only  addi- 
tional evidence  offered  was  the  testimony  of  one  witness. 
The  Probate  Court  denied  the  petition  and  the  Circuit 
Court  did  likewise.  Neither  the  respondents  nor  the 
State's  Attorney  filed  briefs  or  otherwise  appeared 
in  the  Appellate  Court, 

It  is  the  plaintiff's  theory  that  the  will 
turned  over  to  the  Coroner  was  the  original,  and  It  is 
implied  that  thereafter  someone,  somewhere  along  the 


line,  substituted  the  copy  for  the  original.  At  the  trial  the 
plaintiff  attempted  to  prove  the  existence  of  the  original  will 
through  the  testimony  of  three  persons  who  allegedly  saw  it  in 
the  decedent's  rooms  shortly  after  his  demise.  Two  of  these 
were  the  policemen.  One  said  that  on  a  table  in  the  apart- 
ment he  found  many  papers,  some  insurance  policies,  a  bank  book 
of  a  Joint  account  In  the  names  of  Maxlmiuk  and  Baran,  and 
"what  appeared  to  be  a  will,  or  a  testament."  He  said  he 
"thought"  it  had  a  blue- back.  When  asked  to  describe  the 
document  he  replied,  "...the  only  thing  I  can  remember,  It 
had  I  think  it  had  his  name  Demetrius,  on  there,  and  the 
Last  Will  and  Testament,  If  I  am  not  mistaken,  on  the 
inside  cover,  I  didn't  look  it  all  over."  On  cross- examina- 
tion he  said  that  among  the  papers  there  was  one  with  a 
blue-back  and  that  he  was  "pretty  sure"  it  had  "Last  Will 
and  Testament  on  it."  He  said  he  did  not  remember  If  It 
was  folded  or  open,  and  It  looked  to  him  "like  it  was 
originally  typed."  He  said  although  there  were  more 
pages  he  only  looked  at  the  first  page.  Asked  If  there 
was  a  signature,  he  replied?  "I  believe  there  was,  but 
I  didn't  go  Into  the  back  of  it,  I  didn't  look  at  the 
last  page."  He  said  this  document  was  the  "will"  Included 
In  the  papers  turned  over  to  the  Coroner's  office. 

The  second  officer  was  even  less  definite.  He 
said  he  saw  a  folded  will  on  the  table,  which  he  didn't 
read,  but  that  he  knew  It  was  a  will  because  his  partner 
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said  soc   He  further  testified,  "the  instrument  that  I  saw 
that  day  had  heavier  paper,  but  I  don't  know  what  color  or 
anything  elssoooo   It  was  folded  over  and  it  was  a  different 
color  when  you  opened  it,"  When  asked  whether  the  will  had 
a  blue- back 5  he  answered,  "I  have  nothing  to  do  with  wills, 
I  never  handle  wills.  The  only  thing  that  I  know  is  the 
stuff  was  sent  to  the  Coroner's  office e   We  got  the  receipt 
back  after  it  was  all  inventoried," 

The  third  witness,  who  was  the  only  one  who 
testified  in  the  Circuit  Court,  was  the  son  of  the 
decedent's  landlady.  He  opened  the  door  to  admit  firemen 
and  was  there  when  the  policemen  arrived.  He  saw  the 
officers  pick  up  a  paper  and  heard  one  say  it  was  a  will. 
He  testified  that  he  looked  at  it  but  did  not  read  it  and 
that  "There  were  three  sheets  and  it  had  a  back  blue 
ground"  [sic]. 

The  circumstances  in  this  case  contradict  any 
inference  which  might  be  drawn  from  the  recollection  of 
the  three  witnesses  that  the  document  with  the  blue-back, 
if  there  was  such  a  document,  was  the  original  will, 
Maximiuk  was  given  the  original  and  one  copy.  The 
attorney,  who  drafted  the  will,  retained  the  other  copy; 
he  identified  the  copy  in  dispute  as  the  one  he  had  given 
Maximiuk o  The  policemen  found  only  one  will.  They  gave 
this  to  the  Coroner,  The  Coroner's  record  shows  he 
received  but  one.  That  this  was  called  a  "I^st  Will  and 


Testament"  by  the  policemen  and  a  clexk  in  the  Coroner's 
office  does  not  make  it  so,  and  Is  readily  explained  by  the 
caption  on  the  first  page  of  the  copy  which  was 8 
"LAST  WILL  AND  TESTAM'.KT 
OF 
DEMITRO  MAXIMIUK" 
In  speaking  of  a  doctiment  so  captioned,  laymen  would  naturally 
refer  to  it  as  the  will  of  Demitro  Maxlmluk,  There  is  no 
evidence  that  anyone  looked  at  any  page  other  than  the 
first,  or  saw  the  decedent's  signature  or  the  signatures  of 
the  attesting  witnesses,  or  saw  whether  the  "will"  was  or 
was  not  revoked.  One  policeman  said  he  believed  there  was 
a  signature,  but  he  also  said  he  did  not  look  beyond  the 
first  page.  The  testimony  of  the  witnesses  to  the  will 
indicated  that  Maximiuk  signed  only  once  and  on  the  last 
page.  Under  these  conditions  but  little  weight  can  be 
given  the  term  "will"  ascribed  to  the  document  by  these 
witnesses . 

Where  did  the  copy  come  from  and  how  did  it  get 
in  the  Coroner's  custody  if  not  from  the  police?  The 
plaintiff's  suspicions  are  directed  at  Baran  and 
Mrs.  Shpikula.   Implications  are  made  that  Baran  came 
across  the  copy  in  Maximiuk 's  apartment  and  either 
inserted  it  in  the  Coroner's  file  and  extracted  the 
original,  or  that  he  gave  the  copy  to  Mirs,  Shpikula, 
who  substituted  it  for  the  original  she  received  from 
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the  Coroner.  No  motive  is  suggested  for  their  doing  this. 
Neither  is  related  to  the  decedent |  neither  stands  to  profit 
by  his  dying  intestate.   Maximluk  left  no  knowi relatives, 
although  Baran  testified  he  thought  the  decedent  had  a 
sister  living  in  western  Ukraine,   If  there  is  a  sister 
she  would  inherit,  or  if  there  is  none  or  if  she  cannot  be 
found  the  estate  would  be  deposited  with  the  County 
Treasurer  for  the  benefit  of  unknown  heirs.  Baran  could 
benefit  only  if  the  original  were  probated |  he  would  then, 
as  the  executor,  be  entitled  to  a  fee, 

Baran  did  have  access  to  the  apartment,  A  note 
among  the  decedent's  papers  requested  that  he  be  notified 
in  case  of  accident.  He  visited  the  apartment  several 
times  after  the  policemen  had  removed  the  papers.  On 
one  occasion  he  obtained  clothing  for  the  burial  and  on 
another  he  cleaned  up  the  premises.  He  testified  that  he 
did  not  see  any  will.  He  went  to  the  Coroner's  office  to 
obtain  the  bank  book  of  his  joint  account.  He  gave  his 
receipt  for  this.  There  is  no  evidence  that  he  obtained 
anything  else,   Mrs,  Shpikula,  as  the  agent  of  the 
brotherhood,  received  from  the  Coroner  not  only  the 
insurance  policies  but  all  of  the  papers,  for  which  she 
gave  her  receipt.  No  reason  is  suggested  why  she  should 
testify  falsely  that  the  copy  was  the  only  will  given  her 
by  the  Coroner.  The  brotherhood  and  the  society  she 
represented  had  nothing  to  gain  by  her  destroying  the 


original.  No  relationship  with  Baran  was  shown  which  would 
substantiate  the  intimation  that  he  was  the  source  of  her 
copy  and  that  she  acted  in  collusion  v;lth  him.  The  Probate 
Court  chose  to  believe  her  as  against  the  somewhat  hazy 
testimony  of  the  policemen.  The  Circuit  Court  chose  to 
believe  her  testimony,  as  It  appeared  in  the  record,  and 
the  physical  evidence  that  the  copy  was  the  document  which 
was  found,  rather  than  the  recorded  testimony  of  the  police- 
men  and  the  testimony  of  the  third  witness,  whom  it  saw  and 
appraised o  We  see  no  reason  for  disturbing  the  conclusion 
reached  by  the  court. 

It  is  the  law  of  our  state  that  if  a  v;ill  executed 
and  kept  by  a  testator  cannot  be  found  upon  his  death,  a    '^'"^ 
presiimptlon  arises  that  it  was  destroyed  by  him  animo  Y' 
revocandi.   In  re  Estate  of  Moos.  ^1^  111.  5'if,  110  N.E.2d  19^+. 
In  the  Moos  case  the  court  pointed  out  other  rules  of  law 
which  are  applicable  to  such  a  situation.  The  presumption 
is  rebuttable  but  the  burden  is  on  the  proponent  of  the  will 
to  prove  its  nonrevocationo  To  determine  if  it  Is  unlikely 
that  a  testator  destroyed  his  will,  it  is  permissible  to 
show  his  continuing  warm  feeling  toward  the  beneficiaries 
named  in  the  will  and  any  declarations  made  by  him  shortly 
before  his  death  concerning  them,  his  Intentions  or  his  will. 
Consideration  also  is  given  to  evidence  that  persons  of 
adverse  interest  had  possession  of  his  will  or  access  to 
it  either  before  or  after  his  death. 
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In  this  case  there  is  no  evidence  that  the  decedent's 
earlier  intentions  remained  unchanged  or  that  he  made  any 
statements  just  prior  to  his  death  concerning  his  testa- 
mentary wishes.  There  is  no  evidence  that  anyone  other 
than  himself  had  possession  of  or  access  to  his  v/ill  before 
his  death,  and  we  have  set  forth  what  occurred  after  his 
death.   It  is  emphasized  that  he  gave  much  thought  to  the 
preparation  of  his  v/ill  and  that  he  was  deeply  interest  in 
Ukrainian  affairs  and  in  the  welfare  of  people  of  Ukrainian 
origin.   It  is  argued  that  it  would  not  be  likely  for  him  to 
destroy  a  will  v/hich  left  his  estate  to  an  Ukrainian  organi- 
zation when  by  leaving  no  will  his  estate  would  escheat  and 
his  Ukrainian  friends  would  get  nothing'.  This  argument 
assumes  that  he  would  not  make  another  will.  There  is  no 
basis  for  this  assumption.  His  death  was  sudden  and  acci- 
dental o   No  one  knows  what  he  had  in  mind,  but  there  was 
testimony  that  he  frequently  changed  his  ideas.  His  attorney 
saids  "He  was  a  fellow  that  would  think  It  over  and  then  come 
back  again  and  change  it,  and  this  thing,  we  have  been  pre- 
paring this  will  for  three  years  about  o** 

In  each  case  where  It  is  sought  to  have  a  copy  of  a 

missing  will  admitted  to  probate  the  question  is  whether  the 

proof  is  sufficient  to  overcome  the  presiimption  of  revocation. 

In  this  case  it  was  not«  We  sustain  the  finding  of  the 

Circuit  Court  that  no  adequate  proof  was  made  that  the 

original  will  was  either  in  existence  after  the  death  of  the 

decedent  or  had  not  been  revoked  by  him  intent ionally. 

Affirmed o 
Schwartz,  P.J.,  and  McCorralck,  J. 5  concuro 

Abstract  only. 
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DOVE,  J. 

This  is  an  ajqjeal  by  the  defendants,  Leonard  Liepelt  and  Hartford 
Accident  arai  Indemnity  Company,  seeking  the  reversal  of  an  order  entered  on 
September  21,  I96O  by  the  circuit  court  of  Lake  County  which  granted 
plaintiff's  motion  to  strike  paragi*aph  four  and  two  sentences  of  paragraph 
nine  of  defendant's  answer  to  plaintiff's  amended  complaint  and  denied 
defendants  motion  for  jud©iient  on  the  pleadings. 

The  record  discloses  that  on  June  12,  195^  Leonard  Liepelt 
instituted,  in  the  circuit  court  of  Lake  County,  an  attachment  proceeding 
against  Arch  Baird  aM  filed  with  the  clerk  an  attachment  bond  with  the 
Hartford  Accident  and  Indemnity  Company,  as  surety  in  the  sum  of  $2,000.00. 
A  writ  of  attachment  upon  certain  Lake  County  farm  land  belonging  to 
Baird  issued  which  was  duly  executed.  On  July  16,  1956  Liepelt  filed  his 
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btoli^Si]i  bi\&  ileq&hl  irxanooij  .ainAfanelab  edi  x^  .Usirq*  ne  si  shit 

no  Jb©ia*/i9  "leino  he  lo  Ijssisvei  ©I'J'  gniaJoes   (■^nsqinoO  viiaKsboI  Ms  inefciooA 

ffq£^§j9"£fiq  lo  asonsinse  owJ'  ina  li/ol  rJqjsigii'^jaq  9>ii;'iia  o*  noiiom  e*Yttini&Lq 

bBln&h  tat:,  icii&lqidoo  bahnsffls  E*lliini.6Xq  o;f  Ttsn^wiB  8*if!2bflals.b  lo  9cilit 

.sgjsijbcolq  ©xli  no  cfneijjgfcirt  sol  rroxJoiss  ainacnslai) 

♦  OO.OOO^S;,.  lo  ixr/3  arl*  oi  x;*3'ijcf8  8«  ,-vinu8q«tJoO  ■^^^iniiKfJtol  brus  .tiJahiooA  iaolJnBii 
bM  bttlil  iXaqsXul  ^^X  fh£  x^^  "^     .ilse^tjjosxs  ^Xijfe  a^w  ifoxxfw  beuaei  hxcjia 


complaint  seeking  to  recover  from  Baird  a  money  judgment.  On  August  1, 

1956  a  default  money  judgment  was  rendered  in  favor  of  the  plaintiff  and 

against  Liepelt.  At  the  sheriff's  sale  of  the  attached  property  Liepelt 

became  the  purchaser  and  in  December  1957  Liepelt  received  a  sheriff's 

deed  to  the  realty  which  he  had  purchased. 

In  March,  1958  Baird  filed  a  complaint  in  the  circuit  court  of 

Lake  County  against  Liepelt  seeking  to  vacate  the  money  judgment  rendered 

against  him  on  August  1,  1956  and  set  aside  the  sheriff's  deed  which  had 

Liepelt 
been  issued  to/Ma  in  Deeaaber  1957.  Baird  also  sought  the  same  relief  in 

•fee  original  cause  by  a  petition  under  section  72  of  the  Civil  Practice 

Act.  The  two  causes  were  consolidated  for  hearing  and  on  September  30, 

1958  a  decree  was  rendered  setting  aside  the  sheriff's  deed,  vacating 

the  money  judgment  and  ordering  an  accounting  of  the  amount  due  Liepelt. 

Upon  appeal  to  the  Supraae  Court  that  court  on  Septonter  2^,  1959  affirmed 

the  decree  of  the  circuit  court.  (Liepelt  v.  Baird,  17  HI.  2nd  429.) 

On  January  15,  I960  the  instant  two  count  complaint  was  filed 

by  Baird  against  Liepelt  and  Hartford  Accident  and  Indenaiity  Company  and 

thereafter  on  March  12,  I96O  an  amended  complaint  was  filed.  After  setting 

forth  the  foregoing  facts  the  amended  ccsaplaint  alleged  that  by  an 

agreement  dated  February  28,  1958  and  amended  on  March  k,   1958,  Baird 

employed  David  A.  Bridewell  as  his  attorney  to  repjresent  him  in  the 

original  attachment  proceeding  and  aigreed  to  pay  him  for  handling  the  trial 

of  said  cause  a  contingent  fee  of  25!^  of  the  net  market  value  of  the  fana 

and  buildings  which  had  been  sold  in  the  attachment  proceedings;  that  thereafter 

and  on  October  Ik^   1958  this  attorney  fee  agreement  was  amended  and  as 


iXaqslJ  -^irsrioiq  berfojicfi*  arf*  lo  sIjsb  s'llitorie  ©xfi  iA     ,iI*T[siJ  *8nl£S* 

lo  i^ifco  cftuoTiio  add-  ni.  inifilr-saoo  s  balil  iyi.tsS[  8^91   ,rioijaM  nl 
fc®i8fjnoi  jn9E!§foi/t  'V:«>fiOiT?  sirfd'  nisrysY  oi  ^Hosa  il&qpld  i^snJt&^&  XinucS  f^'Md 

.iloqaiJ  sub  J-njrfo.'te  ®riJ'  lo  jjnldTHfoooi:  !•<,«  'gnx'sabio  has  insss^hisl  xastom  ©rii 

bsfiTtilla  ^$'<I  ,->iS  isiirssiqay  no  Jnjjco  rf-acd^  d^iuoO  &imnquS  «iii  o*  I,s9qqfi  noqU 

(.^S4  bfiS   ,111  S"!   ri^ia^I  .v  cffaqsiJ)      .^jyoo  isuotio  eAi  lo  sa'iosb  9iii 

ball'l  sfiv?  J-nxjcIqaoo  cfnyoo  owi  in&&sni  '3s.i  Qb^I  ,^i  -^aonal  nC' 

bos  ^njBqsoO  Y'^iiOisBnl  fen^-  tctfiblook  bioliTRH  fan«  ilgcj;®-^'^  ^snxass  b-rxs.;.  -t^a 

3n±id-aa  isd-lA     .b«Xi'j:  aev;  .tnx-sXqisKJO  bebnants  its  Oc)<?I  ^Sl  dtmH  no  isils^ianti 

na  Yd  ^Jf-ff^  bessILa  J-nxf.Icsiro  babrtetofc  sdt  S&Os\  sfsi^SS^o^  sf'i^  /iJ^o'4 

bilsE  i?jt9i  «^  dsrjsH  ho  fosbfiy/ae  bna  8^?I  ,8s  -^sirtd©^  k&S&b  ;^H6mst>is« 

9i;J-  ni  jslff  ioessic/ai  ci  x^""5>^**  "■i'i  ®^  Il9W»bi:i3  .A  &ivj«I  bs^oXqw* 

XAX'ti  »di  gn±Xbfi«xl  nol  cfiri  \jsq  oi  besig^  bfrs  §nlbs&o<yiq  d-iRstariafiiis  XfiftiTRito 

s'lfll  ed;^  lo  s-ol.sv  d^?IiiU!j  iert  axfi  Ir  '^S  lo  9i>l  *n!es«J'*noo  a  ^stfflo  hiss  lo 

i9il£'3i9rii  i/i-rfi  ;  egji-ilbesoo'irf  turimlsni'i&e  «rfi  fr±  bXce  rresd  ^d  doMv  asnlbiiwf  faita 
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amended  provided  an  additional  contingent  fee  payable  to  David  A. 
Bridewell  and  Arthur  D,  Vogel  of  25  'i   of  the  net  value  of  the  farm  and 
buildings  in  the  event  of  an  affirmance  by  the  Supreme  Court  of  the 
decree  rendered  by  the  circuit  court.  .   ,  , 

The  amended  complaiiit  then  alleged  that  the  net  value  of  the 
farm  and  buildings  was  approximately  136,000.00  and  that  as  a  result  of  the 
efforts  of  Messrs,  Bridewell  and  Vogel,  the  plaintiff  Baird  became 
indebted  to  them  for  attorney  fees  in  the  amount  of  $18,000.00.  It  was 
farther  alleged  that  Baird  had  expended  $302.33  for  court  costs  and  had 
been  damaged  in  his  business  and  reputation  in  the  amount  of  $10,000.00. 
Count  one  donanded  judgment  against  the  defendant  Hartford  Accident  and 
Indemnity  Cooipany  for  $2,000.00  and  costs  and  Count  tuo  dsaanded  judgment 
against  Liepelt  for  :v28,302.3>  Attached  to  the  amended  complaint  were 
copies  of  the  attachment  bond  and  the  several  fee  contracts. 

The  answer  of  the  defendants  filed  June  7,  I960  admitted  the 
allegations  of  the  complaint  with  reference  to  the  pi*oceedings in  the 
circuit  court  and  set  forth  in  haec  verba  the  decree  of  September  30,  1958 
and  admitted  its  affirmance  by  the  Supreme  Court.  The  answer  denied 
that  the  original  attachment  was  improper  or  wrongful,  alleged  that 
defendants  had  no  knowledge  of  the  attorney  fee  agreements  between  plaintiff 
and  his  counsel  and  averred  that  any  such  contracts  could  not  oast  ar^r 
liability  upon  the  defendants.  Defendants  denied  that  the  value  of  the 
farm  and  buildings  referred  to  in  the  amended  complaint  is  ^36,000,00, 
denied  that  they  were  indebted  to  plaintiff  in  ar^r  sum  by  reason  of 
plaintiff's  agreement  with  his  attorneys,  stated  they  had  no  knowledge  as 
to  the  amount  expended  by  plaintiff  for  court  costs  and  prayed  for  strict 
proof  thereof.  The  answer  denied  the  allegation  that  Baird  had  been 
damaged  in  his  business  or  reputation  and  denied  liability  to  plaintiff 
in  any  amount. 
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©«ii?.o&d  fc-iirfi  lli^nixXq  aiut  ^X«i,o¥  .bna  XX^wsfcXiS  «8Tt3seJI  "lo  w^ic^le 

»00.00O,CXir^  lo  Siiuoaa  sdi  td.  aoii&inqpt  ban:,  aasnisxrcf  eirl  ni  bas^^ssb  naod 
bns  iimhlook  t-ioyJiB^  iasSxi&lab  biH  &eai£,:gfi  ir^ciSfcift  iJS'brifistei*  s«o  J-niroO 

.ad'0J3T;*«os  ftfc^t  Xfi^sYse  ad*  ixui  tocK:  i^^n^nfTojeii^s  srii  lo  esiqoo 

ariJ  xji:  egnib'-^sooiq  s-dd"  o.t  soflsrf&tei  fii-Citr  inisXqaioo  ■srid"  lo  BnoiJ^fiseXXi? 
t^^X  tOC  i©djasiq92  lo  e9iO0b  siid^  cd^sv  os»»d  «i  iid^tOi  #fB  fcac  chruco  iijuaiio 

issii  b;3g.9XX^  tXiftgaoiw  to  'i.'sqoT.qnd  asw  iHopiffo^i.-;  XfJixsito  'tdi  i&cii 

ll±^{?.L&lq  namfi^d  eJaeii^^'ii\&  e^X  x&mctis  9di  lo  egfo&iwDnW  on  baff  Bj'Xis£;neli|> 

Tpi/s  d-gso  ion  kluoo  eicsninoo  //cue  Y;f-''  <^^-^  ba-siavs  bna  Xeaiiwoo  sxrf  fcne 

»rli  *io  oi/Xfiv  orid'  i^di  fexrwfo  ai/jafajig^uisi     .eicftbneleb  ».dd-  xioqu  -ij^fiXxcffixX 

tOC.0OO,d(;<i;  si  iisxBlqBoo  baisnsiae  sxfit  nx  oi  b^tialte'x  egnibXiiw  bos  ansl 

■Jo  ftosijs-j  \tf  Kurs  -<iXJJ»  ?ii  *ii:i«xfiX«j  oi  b9ia».fciu  .'new  -^fld  d'&xii  bextt9b 

SB  ©sfc6Xi>iCn>l  «j  bisii  Y^i&  bej.&ie  tfiv.sn'iod'd-iE.  aid  -fdiw  iaasm^iyi^  3*Hiixix.RXc 

doif^B  -jol  h9•^JJ3^q  fen«  ed^aoo  chiyoo  tol  I'ixdnXi'Xq  xi»  befjnoipce  drtijci'w  adi  oJ' 

nsecf  b&ri  bixjEQ  d^arii  noiiagaXXi  arfJ-  beiitsb  -fswanK-  wrlT     ,109i«iii  "iooiq 

llxinxeXq  oi  ^t^xXXcfjeiX  bsineb  hn£  noli&iuqe-i  lo  saenxax/d  isiri  nx  ba8.aCT&fo 

.jTijaooB  ijfua  fix 
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The  answer  of  the  defendants  aet  cnit  in  haec  verba  an  order 
entered  by  the  circuit  coart  of  Lake  County  on  January  15 t  I960  in  the 
original  proceedings  after  affirmance  ty  the  Suprwae  Court  of  ihe  decree 
of  September  30,  19 j8.  This  order  found  that  Liepelt  was  entitled 
to  recover  fraa.  Baii4  the  sum  of  $2081,40  and  ordered  that  unless  that 
sum  with  interest  was  paid  by  Baird  to  Liepelt  on  or  before  April  15, 
i960  the  consolidated  proceedings  instituted  by  Baiiti,  would  be  disnissed. 

On  July  8,  i960  plaintiff  filed  his  motion  to  strike  paragrapAi 

k  of  defendants  answer  aM  also  strike  the  second  sxid  third  sentences  of 

paragraph  9  of  the  answer,  Paragra^  k  of  the  instant  amended  coEpiaint 

referred  to  tl»  findings  of  the  circuit  court  in  the  decree  rendered  in  iixc 

original  proceeding  on  Septraaber  y^,   1958,  The  fourto  paragraph  of  the 

answer  to  that  paragra;^  of  the  am^ided  complaint  which  plaintiff,  by  his 

motion,  sought  to  eliminate,  did  not  specifically  admit  or  dei^r  the 

allegations  of  paragraph  4^  of  the  ametsied  can^xLaint,  This  paragraph  of  the 

answer  recited  that  plaintiff  had  filed  his  cosuplaint  on  March  5»  1958 

the 
praying  that/mon^  judgment  r^jdered  against  hia  and  the  sheriff's  deed 

issued  to  Liepelt  be  set  aside  as  a  cloud  on  plaintiff's  title.  In  this 

paragraph  of  their  answer  the  defendants  set  forth  at  length  certain 

paragi*aidjs  of  the  complaint  in  the  oidginal  proceedings  and  also  the  ^rtire 

decree  of  September  30,  1958  and  also  the  order  of  January  15,  I960. 

Paragr^h  9  of  the  answer  of  defendaaits  stated  that  defendants 

had  no  knowledge  of  ar^  contracts  entered  into  hetureen  plaintiff  and  his 

attorneys  with  inference  to  attorney  fees.  The  two  sentences  in  this 

paragraph  which  plaintiff  sought  to  eliminate  by  his  motion  wez>e  the 

allegations  in  this  pairagx^ph  to  the  effect  that  such  attorney  fee 

contracts  were  effective  caily  between  pla?tntiff  and  his  attorneys,  could 

oast  no  liability  on  defendants  and  that  as  a  matter  of  law  there  can  be 

no  recovexy  in  this  proceeding  by  plaintiff  for  attonwy  fees,  daauges  or 

costs  incurred  in  the  prosac^lon  by  plaintiff  of  the  consolidated  causes. 
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On  the  same  day  this  motion  to  strike  the  'indicated  portions  of 
defendants  answer  was  filed  by  the  plaintiff,  defendants  filed  their 
motion  for  judgment  on  the  pleadings.  On  Sept amber  2,  i960  this  motion 
by  the  defendants  for  judgment  on  the  pleadings  and  the  motion  of  plaintiff 
to  strike  the  indicated  portions  of  defendants  answer  were  heard.  The 
court  granted  the  motion  of  the  plaintiff  to  strike  the  indicated  portions 
of  the  answer  of  the  defendants  and  denied  defendants  motion  for  judgment. 
This  order  reads;   "It  is  hereby  oirdered  that: 

a.  The  defendants  motion  for  judgment  on  the  pleadings 
be  and  the  same  is  hereby  denied, 

b.  The  plaintiff's  notion  to  strike  paragraph  4  and  the 
second  two  sebtesees  of  paragraph  9  of  the  defendants      : 
answer  to  the  amended  complaint  be  and  the  same  hereby 

is  granted". 

It  is  this  order  which  defendants  seek  by  this  appeal,  to  have  reviewed. 

Briefs  were  filed  l^  all  parties  and  a  reply  brief  was  filed 
by  appellants  all  &s  provided  by  our  rules.  Counsel  for  all  the  parties 
have  treated  this  order  as  a  final  and  appealable  one.  It  was  only  during  the 
course  of  the  oral  argument  by  counsel  for  appellants  in  this  court  that 
it  was  suggested  by  the  court  to  counsel  that  the  order  entered  l^  the 
trial  court  was  interlocutory  and  not  a  final  appealable  order  or  judgment. 

All  of  the  authorities  are   to  the  effect  that  there  must  be 
a  final  order  or  judgment  in  order  to  justify  an  appeal,  (Smith  vs,  Dellitt, 
244  Ill,/76),  and  where  there  is  no  final  order  from  which  an  appeal  is 
prosecuted,  an  appellate  court  has  no  jurisdiction  auid  the  court  must, 
of  its  own  motion,  dismiss  the  appeal,  (Kircher  v,  Haraill,  239  HI,  App,  496), 

An  order  sustaining  a  motion  to  strike  portions  of  an  answer 
and  a  counterclaim  in  a  partition  proceeding  is  interlocutory  and  not  a 
final  and  appealable  order,  (McDonald  v,  Walsh,  367  111,  529,  533) »  and  this 
court  held  in  Carey  v.  National  Tea  Co.,  351  111,  App,  569  that  after  a 
verdict  for  the  plaintiff  had  been  retiuned,  the  order  of  the  trial  court 
granting  defendant's  motion  for  judgment  notwithstanding  the  verdict  is  not 
appealable  because  it  is  not  a  judgment  but  just  an  order  that  the  moving 
party  is  entitled  to  a  judgment, 
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In  Cook  vs.  East  side  Ne»repapers  301  HI.  App.  362  the  court 
said  a  denial  of  a  motion  by  defendant  for  judgment  was  not  a  final 
appealable  order,  and  in  Boker  vs.  Boker,  13  lU.  App.   2d  57,  l^vO  H.E.  2d 
739,  it  was  expressly  held  that  an  appe^  from  an  order  daiying  defendant's 
notion  for  judgment  on  the  pleadings  was  not  an  ajqjealable  onier.  It  was 
there  held  that  in  order  for  a  judgn^t  to  be  final  and  appealable  the 
judgment  must  dispose  of  the  subject  tsatter  of  the  proceeding  and  leave 
nothing  to  be  done  eaxjept  enforce  by  executi<»i  idmt  has  been  determined. 

The  order  in  the  instant  case  merely  sustained  the  motion  of 
the  plaintiff  and  directed  that  certain  parts  of  the  answer  of  the  defendant 
be  stricken.  The  saiae  oitter  denied  defendant's  motion  for  judgaent.  Mo 
final  judgment  of  any  kind  was  rendered.  The  pleadings  raise  issues  of 
fact  which  are  now  pending  and  undisposed  of  in  the  trial  court. 

fhe  only  order  ecBisietwit  with  the  authorities  whi*^  this  court 
has  jurisdicticm  to  enter  is  to  diswiiss  this  a^pipe&X, 

Appeal  Oisoaissed. 


SMITH,  P.J.  COHCUES 
McNSa.,  J,  CONCUSS. 
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STATE  OP  ILLIKOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


AGenda  No.  20 


Appeal  from  the 
Circuit  Court  of 
Macon  County 


■aqi 


General  No.  IO325 
Almon  R.  Kann« 

Plaintiff -Appellant , 

V3. 

R,  Zink  Sanders, 

Defendant-Appellee. 

CARROLL,  Presiding  "Justice. 

This  is  an  action  for  damages  allegedly  occasioned  by  the 
negligence  and  lonskllled  acta  and  omissions  of  the  defendant,  a 
medical  doctor,  in  treating  the  plaintiff. 

Substantially  the  allegations  of  the  complaint  are  that 
either  during  Decanber,  1953'  or  January,  1956,  plaintiff  applied  to 
defendant,  who  was  a  physician  practicing  In  Decatur,  Illinois,  for 
treatment  for  the  alleviation  or  cure  of  a  throat  ailroent,  which 
was  manifested  by  hoarseness  and  discomfort;  that  through  the  date 
of  July  22,  1957»  plaintiff  ccmtinued  to  coasult  defendant  for 
examination  and  treatment  of  said  ailment;  that  during  said  period 
plaintiff  complained  of  continued  hoarseness  and  discomfort  and  on 
numerous  occasions  requested  defendant  to  examine  plaintiff's  throat 
to  determine  the  preaeace  or  absence  of  a  cancer;  that  defendant  was 
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guilty  of  negligence  in   treating  plaintiff  in  failing  to  use   ttie  usual 
and  cuatoraary  method   of  examination  for  the   detection   of  malignancy, 
in  failing  to  make  an  examination  for  auch  particular  ailment  although 
requested  to  do  so  by  plaintiff;    that   as   a  direct  and  proximate  result 
of  defendant's  negligence,  plaintiff  was  not   cured  of  his  ailment  but 
the  same  continued  to  become  more  aerlousj    that  as  a  further  result 
the   cancer  was  permitted  to  grow  in  plaintiff's  throat;   that  the 
cancer  and  plaintiff's   laryn-y  were  removed  by  aia'gery  and  that  by 
reason  thereof  plaintiff  has  been  permanently  disabled  and  disfigured. 

Upon  Is suf'  being  joined,   the  cause  proceeded  to  trial  be- 
fore a  jury.     At   the   close  of  plaintiff's  evidence   the   court  directed 
a  verdict  for  defendsmt  and   entered  judgment   in  bar  of  plaintiff's 
action.     The  sole  question  presented  by  this   appeal   is  whether  or 
not   the   trial   court  erred  in  refusing  to  submit   the    case  to   the   jury. 

In  passing  upon  such  question,  we  are  required  to  recognize 
and   conform  to  certain  fundamental   rules.     We  are  precluded  from 
weighing  the  evidence  and  our  examination  thereof  is   limited  solely 
tc  the  purpose  of  determining  whether,   as  a  matter  of  law,   there  is 
any  evidence  in  the  record  to  prove  the   essential  elements   of 
plaintiff's   case.      All   of  the  evidence  must  be  considered  in   its 
aspects  most  favorable  to  plaintiff  with  all  reasonable  inferences 
to  be  drawn  therefrom.     If  when  so  considered,   there  is  a  total  fail- 
ure to  prove  one  or  more  essential  elements   of  the    case,   then  a  motion 
for  a  directed  verdict  was  properly  allowed.     Tucker  v,   KYC  &  3t. 
Louis  RR  Co.,   12  111.   2d,   532;   Mitchell  v.    Van  Scoyk,   1  111.   2d,   160; 
Friesland  v.   City  of  Litchfield,   21+  111.   App.   2d,    390.  Accordingly, 
the  scope  of  our   consideration  of  the  evidence   is   limited  to  deter- 
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mining  whether  there  la  any  evidence  tending  to  prove  the  negligent 
ac  ta  and  omisalona  with  which  defendant  la  charged  In  the  complaint, 
and  that  the  injury  complained  of  resulted  therefrom. 

Plaintiff,  an  insurance  broker,  who  waa  62  years  of  age, 
lived  in  Decatur,  Illinoia,  On  June  11,  195Uf  he  noticed  that  his 
voice  waa  continually  hoarao.  On  July  30,  195U»  he  consulted  Dr. 
Frank  Snell  concerning  the  hoarseness  which  then  had  lasted  6  or  7 
weeks.  Pr,  Snell  examined  his  throat  using  a  light  and  mirror  and 
prescribed  a  liquid  medicine.  The  hoar^jeness  was  not  relieved  and 
he  again  saw  Dr.  Snell  on  October  l8,  19Sk.»     Or.  Snell  then  arranged 
for  him  to  see  Dra.  Holinger  and  Johnston  of  Chicago, sfiecialiats  in 
larynxology,  whose  practice  was  concerned  primarily  with  surgery  of 
the  larsmx  and  esophageal  regions  and  primarily  with  reference  to 
cancers  in  those  regions.  On  October  20,  19$ki   plaintiff  saw  Dr. 
NAlson  Jack,  his  feusily  doctor,  who  eaamined  hia  throat  with  a  light 
and  mirror.  On  October  22,  195U#  he  saw  Dr.  Holinger  in  Chicago. 
Dr.  Holinger  examined  plaintiff »s  throat  with  a  light  and  mirror  and 
told  him  if  the  hoarseness  persisted  he  should  return  in  about  6 
weeks.  Plaintiff  did  not  return  to  see  Dr.  Holinger  at  the  end  of  the 
6  week  period.  He  continued  to  remain  hoarse  and  frequently  saw  Dr. 
Jack  who  prescribed  medication  for  the  a> nditlon.   In  September,  1955» 
ho  returned  to  the  office  of  Dra,  Holinger  and  Johnston  and  was 
examined  by  Dr.  Johnston,  who  recommended  speech  therapy  leasons  at 
the  University  of  Illinois,  ^n  that  occasion  Dr,  Johnston  told 
plaintiff  that  he  wanted  to  see  his  throat  in  6  raontha.  Plaintiff 
did  not  return  to  see  Dr.  Johnston  in  6  months.  Plaintiff  continued 
to  be  hoarse  and  in  December  of  1955  Dr.  Jack  suggested  he  return  to 
see  either  Dr.  Holinger  or  Dr,  Johnston,  Instead  of  adopting  this 
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auggeatloa-^plaintiff  went   to  see  the   defendant.  Dr.   Sanders,    on 
December  16,  1955.     Hla  primary  purpose  In  so  doing  was   to   obtain 
G  certificate  which  he  required  in   order  to  continue  hla  voice 
corrective   course.      Called  by  plaintiff  as  an  adverse  witness.   Dr. 
Sanders   testified  that  he  had  practiced  medicine  in  Decatur,   Illinola 
for  many  years j    that  his  practice  was  limited  to  eyes,   ears   and 
throat;    that  he  had  specialized  in  such   field  for  1^.9  years;    that  he 
was   familiar  with  the  usual  and  customary  practice  of  phyalciana 
in  the  City  of  Decatur  In   examining  for  and  diagnosing  cancer  of  the 
throat;    that   such  practice  was    the  use   of  a  laryneal  mirror;    that 
on   December   16,   1955  he  used  this  method   in  exainlning  plaintiff's 
throat;    that  he  found  no  evidence  of  cancer  and  so   informed  plaintiff; 
that  his    diagnosis  was   laryngitis   and  inflammation  of  the  throat 
for  which  he  prescribed  some  medicine;    that  plaintiff  did  not  return 
to  defendant's  office  iintll  Kay  16,   1956,   at  ^ch  time  defendant 
examined  plaintiff's   throat,  using  the  same  mirror  method;   that  he 
foxind  no  malignancy;   that  on  September  26,    1956,  he   again   exariined 
plaintiff  using  the   laryneal  mirror;    that  plaintiff  as  before  com- 
plained of  hoarseness;    that  he  sent  plaintiff  to  Dr.   Requarth  for 
consultation;    that  on  July  22,   1957,   plaintiff  returned  to  defendant's 
office  concerning  an  asthmatic   condition  and  was   given   some  pills; 
that  on  that   date  no  examination  was  made;   that  I|.  days  later   on  a 
visit   to   defendant's   office  plaintiff  brought  with  him  a  specimen 
of  sputum;   and  that  defendant    saw  nothing  suggestive  about   atjchu.^  . 
specimen.      Defendant  further  testified  that  he  told  plaintiff   on 
2   or  3  occasions  what  he  found;    that  be   told  plaintiff  that  he 
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didn't  find  any  evidence  of  cancer;  that  on  examination  of  plaintiff 
he  could  see  the  larynxj  that  If  he  had  seen  growth  on  the  vocal  cords 
or  Intense  Inflammation  he  would  have  felt  there  might  be  trouble  of 
that  kind;  and  that  he  did  not  send  plaintiff  to  any  other  physician 
for  the  purpose  of  having  an  x-ray  taken  of  his  larynx  nor  did 
he  take  a  biopsy  for  the  reason  that  he  saw  no  malignancy.   About 
August  2,  195^ »  after  having  observed  blood  in  nmcous  from  hi  a  throat, 
plaintiff  went  to  see  Dr.  Jack  Brown.  On  August  9,  1957 »  he  went  to 
the  Macon  County  Hospital  where  x-rays  of  his  throat  were  taken. 
About  August  15,  1957»  Dr.  Kenneth  Johnston  examined  hla  throat  with 
a  light  and  mirror.  Plaintiff  then  entered  Presbyterian -St.  Luke 
Hospital  in  Chicago  where  a  tissue  for  a  biopsy  was  namoved  from  the 
larynx.  Dr.  Johnston's  diagnosis  was  cancer  of  the  larynx,  which  was 
in  the  aub-glottis  area;  surgery  was  then  performed  and  the  voice 
box  removed. 

The  evidence  also  shows  that  In  September,  195^  plaintiff, 
after  seeing  the  defendant,  was  treated  for  hla  hoarseness  by  Dr. 
James  C,  Allen,  a  chiropractor.  Plaintiff  had  about  7  chiropractic 
adjustments,  including  maalpulatlon  of  his  spine,  but  did  not  advise 
defendant  of  such  visits  to  Dv,   Allen. 

Dr.  Johnston  testified  that  the  cancer  was  In  the  sub- 
glottis area;  that  cancers  in  such  area  are  more  likely  to  spread  to 
the  lymph  nodes  than  those  In  the  glottis  area  and  require  removal 
of  the  larynx;  that  regardless  of  when  discovered,  the  usual, 
customary  procedure  would  be  removal  of  the  entire  larynx;  that  when 
he  first  saw  plaintiff  in  September,  1955,  he  examined  him  with  a 
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mirror  and  light,  which  is  the  usual,  cuatotnary  and  recognized  pro- 
cedure for  making  an  examination  of  the  larynx;  that  a  mirror  examina- 
tion is  usually  adequate  but  that  if  for  some  reason  the  entire  larynx 
cannot  be  visualized,  then  a  larynxgoacope  is  used;  that  the  examina- 
tion at  that  time  disclosed  thickening  and  redness  of  the  cords  which 
to  him  was  an  indication  of  laryngitis |  that  where  there  la  persistent 
hoarseness  the  patient's  case  should  be  followed  at  regular  intervals; 
that  subsequent  study  and  examination  should  be  made  with  a  mirror; 
and  that  unless  he  observed  some  change  with  the  mirror  examination 
he  would  not  use  other  procedures. 

Dr.  William  F.  Hubble  testified  that  he  was  a  licensed 
phyalelMj  in  Decatur,  Illinois  specializing  in  diseases  of  the  eye, 
ear,  nose  and  throat;  that  he  had  observed  and  diagnosed  the  super- 
glottic,  glottic  and  sub-glottic  areas  of  the  throat  where  cancer  was 
present;  that  where  cancer  of  the  throat  was  suspected  doctors  using 
ordinary  care  and  diligence  would  examine  the  entire  larynx;  that  it 
was  the  usual  and  customary  procedure  to  make  such  an  examination 
with  a  mirror  and  ll^t;  and  that  if  no  growth  was  disclosed  on  a 
mirror  examination,  use  of  the  laryngoscope  would  not  be  considered. 

The  rale  as  to  the  degree  of  care,  diligence  and  skill 

which  a  physician  or  surgeon  is  required  to  bring  to  the  amelioration 

of  the  condition  of  his  patients  is  well  established.  In  Schireaon 

v.  Walsh,  3$h   111.  h^t   it  is  thus  stated: 

"The  law  of  this  State  is  that  a  physician  and 
surgeon  is  required  to  possess,  and  in  hia  practice 
to  use,  reasonable  skill--not,  perhaps,  the  highest 
degree  of  skill  that  one  learned  in  the  profession 
may  acquire,  but  reasonable  skill  such  as  physicians 
In  good  practice  ordinarily  use  and  would  bring  to 
a  similar  case  in  tliat  locality.   (Quinn  v,  Donovan, 
85  111.  19I+;  Utley  v.  Burns,  70  id,  162). 
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We  believe  that  the  jrulo  adopted  by  the  oourta  of 
this  State  as  to  what  la  required  of  a  physician 
In  the  practice  of  his  profession  Is  a  safe  rule 
both  for  the  public  and  the  profession,  and  we  are 
not  disposed  to  depart  from  that  rule  or  to  ©nlarg« 
the  professional  requirements  of  a  physician  or 
svirgeon  In  the  practice  of  hla  profession." 


In  a  malpractice  action,  the  burden  of  proof  Is  upon  the  plaintiff  to 

show  the  want  of  such  skill  and  alst  to  show  that  defendant's  fallvire 

to  possess  and  exercise  the  same  resulted  in  the  injury  complained  of. 

Before  a  plaintiff  can  recover  in  such  a  case  he  must  show  by  affirma* 

tlve  evidence  that  the  defendant  was  not  skillful  and  was  negligent 

and  that  such  negligence  and  want  of  skill  caused  injury  to  the 

plaintiff.  Olander  v,  Johnson,  2^8  111.  App,  89.  A  physician  does 

not  warrant  or  guarantee  a  good  result  or  that  he  will  affect  a  cure, 

hence  proof  of  a  bad  result  la  of  itself  no  evidence  of  negllgcajce 

or  lack  of  care.  The  law  also  appears  to  be  well  settled  that  such 

proof  can  only  be  established  by  the  testimony  of  experts  skilled  in 

the  medical  and  surgical  profession,  Mollne  v,  Christie,  iSO  111. 

App.  33Uj  Gralziip:er  v.  Henssler.  229  111,  App,  365;  Sltna  v.  Parker. 

111. 
UVApp.  z&k. 

Upon  careful  examination  of  ttils  record  we  find  no  evidenco 
which  under  the  authorities  cited  tends  to  show  any  lack  of  skill 
or  negligence  on  the  part  of  defendant  in  his   examination  or  treat- 
ment of  plaintiff's  ailment.  Likewise  there  appears  to  be  no  evidence 
tending  to  show  that  defendant's  want  of  skill  and  care  was  the 
proximate  cause  of  plaintiff's   condition. 

The  niedlcal  experts  testifying  were  Doctors  Johnston, 
Hubble  and  the  defendant.  All  of  these  witnesses   testified  that   in 
making  an  examination  of  the  lariy^,   it  is   the  usual,   custoinary  and 
recognised  procetiure  to  use  a  light  and  mirror.     This     was  the  method 
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which  defendant  used  In  making  hia  examination  of  plaintiff's  throat. 
The  evidence  also  ahows  that  this  type  of  examination  waa  made  by  all 
of  the  doctors  who  examined  plaintiff  during  the  period  frcm  July, 
195U  to  July,  1957  and  that  none  of  those  exaroinationa  diaolosed  the 
presence  of  canceu,  Neither  Dra,  Johnston  nor  Hubble  stated  that  in 
his  opinion  defandant'a  oxaminationa  were  not  those  ordinarily  and 
customarily  made  by  physicians  in  the  Decatur  area,  Ho  expert  witness 
expressed  an  opinion  that  the  plaintiff's  present  condition  waa 
primarily  caused  by  anything  the  defendant  did  or  failed  to  do  in  hia 
examination  or  care  of  the  plaintiff.  Furthermore,  it  may  be  ob- 
served, that  any  contention  that  the  defendant  was  negligent  in  not 
discovering  the  cancer  assumes  it  >7a3  diacernlble  when  his  examina- 
tions were  made.  There  ia  no  evidence  as  to  when  it  first  manifested 
its  presence  and  no  such  assumption  ia  warxianted. 

If,  as  the  complaint  alleges,  plaintiff's  condition  was 
the  direct  and  proximate  result  of  defendant's  unskillful  acts  and 
omissions,  then  it  waa  incumbent  upon  plaintiff  to  offer  evidence 
tending  to  prove  such  charge.  aManifestly,  plaintiff  has  failed  to 
make  such  essential  proof.  It  is  made  clear  by  the  experts  testimony 
that  plaintiff's  condition  was  caused  by  a  cancer  which  necessitated 
the  removal  of  the  entire  larynx  and  that  regardless  of  when  the 
malignancy  was  discovered,  the  result  would  have  been  the  same.  On 
this  point  Dr.  Johnston  testified  that: 

"Cancers  in  the  sab-glottis  area  are  more  likely 
to  spread  to  the  lymph  nodes  than  those  directly 
on  the  glottia  area.  Generally  speaking,  it  ia  for 
that  reason  why  the  carcinoma,  when  discovered  in 
the  sub-glottia  area,  requires  the  removal  of  the 
entire  lar3mx.  Generally  speaking,  that  is  so  regard- 
less of  the  size  of  the  growth,.  Generally  speaking 
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I  would  a ay  that  regardleaa   of  vftien  the  particular 
squamous   cell  carcinoma  would  have  boon  discovered 
In  the   sub-plottla  area   of  the  larynx  of  Ilr.  Mann, 
I  would  have.    In  my  best  medical  opinion,    considered 
that   the   operative  procedure  which  I   followed  would 
have  been  the  proper  one." 

In  the  face  of  such  testimony  any  conclusion  that  earlier  discovery 

of  the   cancer  would  have  rendered  plaintiff's   surgery  and   injury 

less   severe  finds  no  basis  other  than   in  the  realm  of  pure  speculation. 

Plaintiff's  principal  argumaat  would   appear  to  be  that 
proof  of  defendant's  failure  to  employ  a  procedure  other  than  the  use 
of  a  mirror  and  light  in   examining  plaintiff's   throat  made  out  a  case 
of  noBligence.     As  has  been  previously  pointed   out,  proof  of  defend- 
ant's  negligence  could   only  be  made  by  the  testimony  of  experts   in 
the  field  of  medicine  and  surgery.     Hone  of  the  doctors   testifying 
expressed  the  opinion  that  defendant's  examinations   of  plaintiff  did 
not  meet  the  standard  of  skill  and  good  practice  required  of  a  p|iyslcian 
In  the  Decatur  area.     On  the  cootrary,   these   experts  were  in  agreement 
that  such  examinations  were  those  customarily  made  in  that  commvuaity. 
There  is  no  merit  in  plaintiff's  argument. 

Defendant  has  filed  a  motion  to  dismiss   the  appeal  on  the 
gr  ound  that  plaintiff  in  falling  to  seek  a  new  trial  by  filing  a 
post-trial  motion  has  waived  his  right  to  assign  error  on  the  trial 
court's  action  In  directing  a  verdict  for  defandant.     This  motion 
has  been   taken  with  the  case.     As   indicated  by  the  motion   it  is 
defendant's   theory  that   3ec,   68,1(2)    of  the   Civil  Practice  Act 
requires   that  where,   as   in   this   case,   the   covirt  directs   a  verdict 
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at  the  oloae  of  plaintiff's  oaae,  the  plaintiff  In  order  to  preaex^e 
tho  right  to  appeal,  raust  file  a  motion  for  a  new.  trial.     The  section 
of  the  Practice  Act  to  >rtiloh  defendant  refers  provides  that  relief 
desired  after  trial  in  Jury  cases  oust  be  sought  in  a  single  post- 
trial  motion.     It  further  provides  that  a  party  failing  to  seek  • 
new  trial  in  his  post-trial  rsotlon  waives  his  right  to  apply  for  aara© 
except  in  cases  where  the  jury  failed  to  reach  a  verdict.     On  this 
appeal  plaintiff  seeks  to  have  the  judgment  reversed  and  the  cause 
remanded  for  trial.     He  does  not  seek  a  now  trial  but  has  asked  this 
court  to  review  the  trial  court's  record  which  includes  its  ruling 
on  defendant's  motion  to  direct  a  verdict  and  for  its  error  in  so 
ruling  to  reverse  the  judgment  and  roniand  the   case  for  trial. 

A  raotioQ  to  direct  a  verdict  raises  only  a  legal  question 
whether  there  is  any  legal  evidence  tending  to  sustain  the  verdict, 
Tho  ruline  of  the  court  on  such  a  tsotion  is  a  decision  of  tho  court 
jaade  in  tihe  progresa  of  the  trial  and  is  subject  to  review  by  an 
appeal  oo\art  without  a  motion  for  a  new  trial.     Yarber  v,  Chicago 
and  Alton  Railway  Co.,  235  111.  539j  Pate  v.  31alr-Bi£  J^ddy  Coal  Co. 
252  111.  198. 

We  are  of  the  opinion  that  there  is  no  evidence  te  this 
record  to  prove  either  the  negligence  of  tho  defendant  or  that  auoh 
negligaice  was  the  proslEate  cause  of  plaintiff's  Injury  and  accord- 
ingly the  judgnent  of  the  trial  court  I0  affirmed. 

Affirmed. 

REYNOLDS  and  EOETH,  JJ. ,  concur. 
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APPELLATE  COURT  OF  ILLINOIS 

SECOND  district!,  SECOND  DIVISION 

FEBRUARY  TERM,  A.D.  1960  . 
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TELVISION  LABORATORIES ,    INC. ,   an 
Illinois  corporation,   at  al.> 

■Plaint if £t-App«llee« , 

vs. 

WALTER  A.SCKUAU(  and  RUTH  E. 
SCHWAI2!, 

Defendants-Appellants , 

and 

WALTER  A.  SCHWALM,  et  al., 

Plaintlffs-Appell4ints , 

vs. 

TELVISION  LABORATORIES,    INC.,    an 
Illinois  corporation,   et  al. » 

Diefendancs -Appellees . 
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Appeal  from  the 
Circuit  Court, 
Lake  County. 


Per  Curiam: 

This  case  involves  tifo  actions  for  Declaratorjr  Judgments 
which  were  consolidated  for  trial  before  the  court  without  a 
jury  in  the  Circuit  Court  of  Lake  County,  Illinois.   The 


principal  isiu*  in. both  cacet  «nd  on  this  appeal  is  whether 
or  not  the  bylaws  of  Telvition  Laboratories,  Inc.,  an  Illinois 
Corporation,  were  validly  aaMOdcd  at  a  shareholder's  annual 
meeting  on  March  13,  1937,  to  Increase  the  nunber  of 
directors  of  Telvision  Laboratories,  Inc.,  from  three  to  four. 
The  trial  court  entered  a  Judgment  and  decree  holding  that 
the  bylaws  had  not  been  so  smended  and  granted  relief 
accordingly,  from  which  Judgment  and  decree  this  appeal  is 
taken. 

One  case  was  originally  filed  in  the  Circuit  Court  of 
Lake  County,  and  the  other  case  was  originally  filed  In  the         11 
Circuit  Court  of  Cook  County.  The  latter  case  was  transferred      U 
by  order  of  the  Circuit  Court  of  Cook  County  to  the  Circuit         I 
Court  of  Lake  County  after  which  it  was  consolidated  for  trial      | 
with  the  Lake  County  action.  The  original  Lake  County  action       | 
prayed  for  injunctive  and  declaratory  relief,  and  was  in-  | 

stituted  by  Telvision  Laboratories,  Inc.,  Edward  F.  Classen 
and  John  P.  Pierce,  the  Appellees  herein,  against  Walter  A. 
Schwalm  and, his  wife,  Ruth  t,   Schwalm,  Appellants  herein.  The 
appellees  In  the  Lake  County  Actidn  sought  a  declaration  that 
there  are  only  three  directors  of  Telvision  Laboratories, 
namely,  Classen,  Pierce  and  Schwalm;  that  Classen  is  President, 
Maxioe  J.  Classen,  his  wife,  is  Vice-PrMident,  and  Charles 
G.  Gillman  is  Secret«ry-Treasurer,  and  that  Walter  A.  Schwalk 
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h«s  no  standing,  tmv  M»   li' director. 

In  the  original  Cook  County  action,  Walter  A.  Schwalm 
and  Ruth  E,  Schwalm,  hit  wlfa,  sought  a  declaratory  judgnant 
against  Telvislon  Laboratories,  Inc.,  Classen  and  Pierce  . 
praying  that  the  court  w>uld  declare  that  on  March  13,  1957, 
the  by-lavs  of  the  corporation  had  been  amended  to  provide  ior 
four  directors ;  that  the  four  directors  are  Schwalm,  Classen, 
Pierce  aind  Mrs.  Ruth  K.  Schwalm.  City  National  Bank  &  Trust 
Company  of  Chicago  and  Wauconda  National  Bank  were  named  aa 
defendants  to  obtain  ancillary  relief. 

For  a  proper  determination  and  cons Iderat ion  of  ^his 
cauae,  it  Is  necessary  to  detail  at  some  length  the  facts 
giving  rise  to  the  present  litigatioa.  Telvislon  Laboratories, 
Inc.,  was  org^lcad  in  1947  for  the  purpose  of.  manufacturing 
television  sets  and  elactrooic  parts  and  waa  a  continuation  of 
a  partnership  originally  formed  about  1944  by  Schwalm  and 
Claaaen.  Schwalm  add  Classen  made  the  same  initial  Investment 
in  tha  partnership  and  shared  profits  and  losses  equally.  At 
the  tiaie  of  incorporation,  Telvislon  Labioratorlea  waa 
authorized  to  iasue  960  shares  of  common   stock.  Shortly  after 
Incorporation,  360  shares  were  Issued  to  Classen  and* 360  shares 
to  Schwalm  in  exchange  for  assets  conveyed. by.  them  to  the 
corporation.  To  raise  additional  capital  the  remaining  288 
shares  «ere  -sold  to  a  number  of  other  individuals.   It  Is 
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«pp«r«nt  fro«  th«  record  that  Schwalm  and  Gluten  irere  the 
primary  itockholdert  end  the  pereone  principally  reepontible 
for  the  operation  and  eucceet  of  the  corporation. 

The  initial  by-lawi  of  the  corporation  providad  that 
there  should  be  "not  lees  than  three  directors."  Since  the  . 
fotmatlon  and  organization  of  the  corporation,  Claaeen  end 
Schwalm  have  been  directors,  and  Classen  has  been  President. 
Prior  to  the  1957  ennudl  ehareholdfts'  meeting,  the  one  in 
dispute,  the  third  director  was  V.  T.  Mertx,  a  stockholder; 
Schwalm  was  Vice  Presldent-Treaaurer  and  Ruth  E.  Schwalm,  his 
wife,  was  Secretary. 

In  1956.  V.  T.  Marts  informed  Schwalm  sod  Classen  that  .he 
intended  to  mbve  from  the  State  of  Illinois  and  they  agreed 
that  his  stock  would  be  held  as  Treasurer  stock  reducing  the 
nvanb«r  of  shares  outstanding  to  800.  Also  about  this  time, 
Claasan  and  Sc   aim  concluded  that  it  wou^d  be  inconvenient  for 
Telvlsion  Laboratorlee,  Inc. ,.  to  have  Ksrts  continue  as  a 
director.  At  a  speiial  meeting  of  the  Boerd  of  Directors  held 
in  February.  1957,  it  was  resolved  th«t  the  resignation  of 
Mr.  Herts  from  ths'  Board  of  Directors -be  recognised  and 
accepted,  effective  with  the  annual  shareholders'  meeting  to  be. 
held  in  March,  1957,  end  that  a  new  Director  o#  Directors  be 
elected  at  that  time.  In  connection  with  the  replacement  of 
Merts  oh  the  board,  ClMt«n  sppareotly  wanted  to  retain  a 
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three  man  board  and  Schwalm  expressed  a.  desire   for  a   four  aian 
board. 

'On  Feoryary   26,    1957,    CI«ss«Q,    «•   Presidenc.    sent   to  all     . 
•hareholdera  a  notice  thAt  the  annual  shareholders '  meeting, 
would  be  held  on  Mjurch  13,   1957,  and  maong  the  subjects  stated 
to  be  considered  at   this  meeting  waa  a  proposed  amendment  of 
the  by-laws  <>£  the  eorporatioo  proposing  to  Increaae  the 
nua^er  of  directors  frosi  thrae  to  four  and  the  ejection  of 
diractora  for  tha'eriauing  yaar.     At  the  March  13,   1957,  annual 
maatiikg  Claseen  actad  aa  Chalman,  and  Ruth  E.  Schwalm  acted 
aa  Sacretary.     Classen ^  prior  to  this  meeting,  proper ed' a  typed 
agenda  which  Mrs.  Schwela,  aa  Secretary,  uaed  to  record  notes 
Cor  the  preperatloo  ef  the  •inutea.     The  itena  on  the  agenda 
Included  a  di^cuaaioo  of  Nerts/s  realgnetion  and  alfo  the 
proposal  to  amend  the  by-lawa  to  have  four  directora  rather 
than  three. 

Claasen,  Schwelm,  Pieroe  mtd  «I1  of  Che  other  stockholders 
of  the' corporation  except  two  holding  40  ahares  were  preaent. 
Claas en  teat if led  that  he  r«l«ed  the  subject  of  the  by-law. 
change  by  atatiog  that  he  and  Schwalm  were  not  in  agreeotent  on 
the  matter  of  the  nuaibcr  of  directora  and  that  Schwalm  wanted 
foer  directors.     Harry  I^rona,  a  atocUioldar,  aaid  that  .If  that 
would  bring  peace  and  harmony,  he  waa  for  It.     Class4n  then 
asked  Lyons   if  he  would  put   that   In   the  form  of  a  motion  and 


Lyoaa   then  mov«d  that  th«  by-lcira  b«  changed  Co  provide  that 

the  Quoiber  o£  dlrectort  be  IncreMed  fros  three  to  four. 

Plexce  •econ'ded  this  aot^on.:  Claseea  then  called  the  roll  add 

thoae  In  attendance  voted  la  £«vor  «£  It.  At  the  time  of  the 

annual  meeting  o£  •hareholdera,  held  Harch  13,  1957,  there 

were  ei^t  ahareholdere  of  the  corporation  and  six  -were 

preeint  at  the  meeting.  Of  the  six,  there  were  in  attendance 

two  directori,  Claaaen  and  SchwAl*.  V.  T.  Herts  waa  not 

present  and  there  is  a  diapute  between  the  parties  hereto 

whether  or  not  he  waa  still  a  dlreetdr^  Harry  Lyons,  Marion 

Ijrona,  John  Pierce  and  Sadie  Fierce,  shareholders,  but  not 

directors,  were  present. 

Concerning  the  alleged  a«sn ripen t  of  the  by-lawa.to  in- 

crease  the  number  of  directors  of  the  corporation  from  three  to 

four,  the  minutes  of  the  shareholders'  meeting  of  March  13, 

1937,  indicate  the  following: 

"The  Secretary  then  read  Article  III, 
Section  I  of  the  by-laws  calling  for  the 
election  of  directors  of  the  corporation. 
Upon  motion  made  by  Harry  Lyons  m^id  seconded 
by' John  Pierce,  the  fb 11 owing  resolution  was 
unanimously  approved  by  the  stockholders 
present. 

BE  IT  RESOLVED  that  Article  III,  Section 
I  of  the  by-lews  of  Telvlslon  Laboratories, 
Inc.  be  changed  to  read  as  follows: 

'Section  I,  l^«ber  and  Quel  if  Icat  lone. 
The  buelnees  and  affaira  of  the  corporation 


.$. 


•hail  b«  controlled  flnd  Moagod  by  a  .board 
of  four  dlroctor*  i«ho  shall  b«  alactad  by 
tha  aharahbldart  at  tha  annual  ■aatlngs,  and 
who  shall  hold  office  \intil  tha  naxt  annual  , 
meeting  of  aharaholdars  and  until  their 
tuccesfors  shall  have  baen  elected  and  shall 
have  qualified.  The  directors  need  not  be 
rasidants  of  tha  Stata  e£  lllinoia."* 

Tollowlng  the  adoption  of  Cha  fotagoing  raaolution,  tha 
ainutas  'indicate  that  the  praaldant  called  for  noalna|tlons  to 
the  Board  of  Directors.  Thoaa  noainatad  were  Halter  Schwala, 
Edward  Class ah,  Maxlne  ClassaD»  ButH  B.  Schtfala  and.  John 
Pierce.  Haxihe  Claasen  daclinad  the  noaination.  Upon  notion 
duly  Bade,'  seconded,  and  unaniaoosly  carried,  Walter  Schwalji, 
Edward  Classen,  John  Pierce  and  lutfa  E.  Scfawaln  were  elected 
directors  of  the  corporation. 

lanediately  after  tha  iharaholders '  aaatltag  tha  four 
persons  alleged  to  have  been  elected  directors  held  the  annual 
meeting  of  the  Board  ef  Directors.  At  this  aeeting,  Classen 
was  re-elected  Pretldant,  tebvalsi,  Vice  Praaidant-Traaaurer, 
and  Mrs.- ftvrth  B.  Schlralil,  Sacnat«ry.  Raitbar  Claasen  or 
Scbwala  objected  to. the  partici|Mition  of  the  four  alleged 
directors  at  this  meeting  and.  tharadf tier  boeH  of  tham  con- 
tinued to  draw. their  aalariaaas  off icerf  for  the  full  year. 

After  the  1957  annual  sharaboldars'  meeting,  the  page  in 
the  by-laws  containing  Article  III,  Section  1  relating  to 
the  number  of  directors  was  re-typed  so  that  it  would  read  as 
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amended  on  Harch  I3i,  1957.  On  the  re-typed  page  there  it  en 
eateriek  foIIcMrlng  the  uorda  "four  directors"  .and  an  aateriak 
at  the  bottom  of  the  page  which  reada  "aa  amended  March  13, 
1937."  The  old  page  waa  placed  at  the  end  of  the  by- lavs, 
and  across  the  face. of  Article  III,  Section  1,  Claasen  wrote  in 
his  own  hand.  "Aaanded  3/13/57."  On  August  26.  1957,  five 
months  after  the  sharebolders '  aceting  in  dispute,  the  four 
alleged  directors  owt  again  and  unanimously  declared  a  dividend 
of  $1.00  per  share  which  waa  paid  to  all  stockholders,  decs  en 
testified  that  he  received  and  cashed  his  dividend  check  which 
was  declared  on  August  26,  1957.  Another  special  directora' 
meeting  was  held  on  March  26,  1958,  innediately  preceding  the 
1958  annual  shareholders '  meeting.  The  alleged  four  directors 
were  present  and  again  a  dividend  ($2^00  p'er  share)  was 
declared.  Classen  admitted  that  thla  dividend  waa  actually  paid 
and  that  he  received  and  caahed  his  dividend  check.  The  nest  ' 
day,  on  March  27,  1958,  Claasen  wrote  a  memo  to  the 
treasurer  directing  him  to  pay  the -dividend  declared  and  to 
iasue  a  $50.00  check  "to  each  of  the  four  directors  in 
attendance  at  this  meeting."  (Emphasis  Added) 

It  seems  quite  apparent  and  obvioua  after  the  shareholders ' 
meeting  of  March  13,  1937,  that  there  was  conflict  between 
Clapiien  and  Schwalm  and  that  the  relationship  between  thtaa 
deteriorated.   In  November,  of  1957,  Classen  purchased  a  total 
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of  88  (hares  of  stock  fron  c«o  diffcrtnt  sharftholders   giving 
hlffl  «  total  of  424  tharM.     At  tha  tlaa  of  th^  March,   1958, 
annual  aiaatlng  of  tha  sharriioldars  of  tha  corporation,   Claatan 
and  his  frlenda  hald  464  sharaa  and  Schvalm  and  his   friends 
336  tharas. 

At  tha  annual  naatlng  of  tha  sharaholdars  on  March  26, 
1958,  Mrs.  Ruth  E.  Schwalm,  aa  Sacr'atary,  raad  tha  minutes  of 
tha  1957  sharaholdars'  aaating.     Claasan,  who  was  presiding, 
than  stated  that  he  tobk  axcaptlon  to  the  ninutes  and  ooved  the 
adoption  of  a  raaolutlon  aaaodlng  the  slnutas  to  show  that  tka 
raaolutlon  —ending  the  bjf-l«ft  at  the  1957  shareholders'  . 
meeting  was  not  adopted  unanlaously  aa  stated  but  waa  adopted 
without  his  vote  aa  chalnMB  of  tbie  aaating  and  that  he  reaalned 
•llent.     (>viar  ScfawaUi'e  objection,  the  raaolutlon  was  approviid 
464  to  336.     By  a  similar  vote  and  over  Schwalm's  objection, 
the  shareholders  then  adoptiMi  two  reaolutlona  reeclndlng  the 
1957  by-law  amen<kMnt  and  restoring  the  original  by-law. 
Schwala  objected  on  the  ground  that  the  shareholders  could  not 
change  the  by-lai^. 

Claaaan  than  annoaaced  that  the  next  order  of  buslneaa 
was  the  nomination  of  dlvecton  for  the  coadng  yisar  and  that 
three  were  to  be  elected.     Sefawalm  objected  on  the  grouncf  dhat 
four  ware  to  be  elected.   .  Thi«  objection  waa  overruled  by  a 
vote  of  464  to  336.     Claaaea  than  noadnatad  hlaaalf.  Pierce 

-9- 


and  Scfawala  an4  Scfaw^lla  n(»ln«t«d  Hrt.  lucli  I.  Schwala.    "thm 
noBincM  r«c«lV«d  tb«  folloirlas  votmi     Claiiiin,  696;  SchwAla, 
675;  Hnc;  693;  Ruth  B.  Scbwala,  672;  CUftflan  dM:l«r*d  tbc 
flrkc  tfarlM  ^l«et«d.     Setnrala  obJaet«4  on  th«  groind  that  all 
four  yg^xm  alactad,  but  thla  objactlon  waa  ovarrulad  by  a  vota 
of  464  to  336. 

Tha  annual  diractora'  laaatlng  md  bald  April  17,  1958, 
Diractori  SdnNila,  Claaaan  and  Plarca  wtra  pr«aaDt.     Mra.  Kath 
E.  Scbiralm  vaa  praaant  •»  SacraCary  ind  andaavorad  to  partl- 
clpata  and  to  vota  aa  a  diracfces  but.  Claaaan  rafuaad  to  racogalxa 
bar  9m  a  director.     A£  thl^  aaatiag  Clfit««o  and  Piarca  took 
action  to  rallava  Scbirala  of  mitiiorlty  in  tba  af  faira.  of  tba 
obKporatioD  oth«r  than  hii  dirvctorahip'.    ^  •  ^»ota  of  2-1, 
ArtidUtf'ttX*  t«ctioQ  1  of  th«  by-lam  «#••  aawndad  to  provlda 
that  tlw  ntoBbar  of  diractort  abould  ba  tbraa.     Alao,  by  a  2-1 
iK>ta,  Ciamtim  waa  alactM  pratiteit,  and  hia  irifaHra.  Claaaan 
Vica-Praaldant,  and  Oilaan  Saeratary-Traaaurar.     Raaolutiooa 
wara  adoptad.^by  tba  aatta/vota,  Bandng  City  Rational  Bank  6 
Truat  Coopany  of  Chicago  and  Vouconda  NationaJ.  Bank  aa  depoai- 
toriaa  of  corporate  funda.     llri%  KuthX.  Scfawala  waa  ranovad  aa 
regiatared  agant  and  raplaead  by  Gilaan.     Tha  final  act  at  thia 
Diractora'  Haeting,  alao  by  a  vota  of  2-1,  waa  to  diacontinu# 
Schwala'a  aalary  affectiva  tha  Moct  day,  April  18,  1958.     All 
of  tha  2  to  1  votM  at  tha  Mractorii'  Naatiag  raaultad  fro« 

-10- 


Clusen  and  Pltrce  voting  In  th«  Affirmative  and  Schwalm  In 
the  negative. 

The  theory  and  argMment  advanced  by  the  Appellants  for 
reversal  of  the  Judgioent  and  decree  Qf  the  trial  court  are  a« 
follows:   (1)  That  all  four  of  the  alleged  director's  elected 
on  March  13,  1957,  Intended  to  amend  the  by-laws  to  provide  for 
four  directors  and  by  their  eoiiduct  after  the  election  they 
adopted  by  their  own  act  the  l^-latw  amendment  passed  by  the 
shareholders;  (2)  That  Classen  and  Pierce  having  participated 
in,  ratified  and  aqquietced  in  the  by-law  change  have  waived  . 
their  right  to  challenge  its  validity;  and  (3)  The  rescission  of 
the  by-law  amendment  at  the  1956  shar^olders '  meeting  and 
amendment  of  the  by-laws  at  the  1958  Directors'  Meeting  are 
ineffective. 

To  sustain  the  Judgment  and  decree  of  the  trial  court, 
appellees  urge  and  contend:   (1)  That  pursuant  to  Sec.  25  of 
the  Illinois  Business  Corporation  Act,  only  the  Board  of 
Directors  of  an  Illinois  Corporation  have  the  power  to  aswnd 
the  by-laws  where,  as  here,  such  power  is  not  reserved  to  the 
shareholders;   (2)  The  alleged  aatendment  of  the  by-laws  in- 
creasing the  nxjmber  of  directors  to  four  in  the  annual  meatlng 
of  the  shareholders  on  March  13,  1957,  was  a  nullity;   (3> 
T^ It  if  such  action  was  a  nullity  the  alleged  amendment  left 
nothing  which  could  be  the  subject  of  revival  by  conduct  or 
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otherwise;   and  (4)     That  attaiidanc*  of  Cl««s«n  and  Schwala 
at  three  Dlrectora'  Maetlnga  aubte^aent  to  the  shAreholdera ' 
meeting  within  approxlaately  one-  year  did  not.  operate  to  anend 
the  by-lawp  changing  the  ntjaber  of  dlrectora   from  three  to  four. 

The  Illinois   Bualness  Corporation  Act   (Sec.   25,   Chap.   32, 
111.  Rev.  Stat.)  providea  that  the  power  to  aaiend  the  by-lawa 
Is  Vveated  in  the  Board  of  Dlrectora'*  unleaa  r^aerved  to  the 
shareholders  In  the  Art  Idea  of  Incorporation.     The  power  to 
amend  the  by-laws  of  Telv^aloQ  L«boratorlea ,   Inc.,  was  not 
reserved  to  the  shareholders  and  therefore  la  the  Instant  caae' 
this  power  would  reat  with  ttie.  dlrectora . 

ffhlle  thiB  court  haa  had  thla. appeal  under  advlaement, 
appellants  and  appelleea  both  have  requested  leave  to  cite  an 
additional  authority  which  we  have  granted.'     Appellants  have 
cited  Comlskey  v.   CBC  Corporation,   24  111.  App.   2d  330,   168 
N.  E.   2d  50'.     Appelleea  have  cited  tp  ua  the  recent  Supreme 
Court  decision  of  Gldwitz  v.   Lanzlt  Cprrugat^d  Box  Co;,   20 
III.   2d  208,   170  N.  B.   2d  131^     Neither  the  appellants  or  the 
appellees  have  cited  to  ua  any  decision  directly  in  point  and 
to  that  extent  this  la  a  caae  of  first  impression.     We  might 
state,  however,   that  we  believe  the  caae  moat  cl9sely  In  point 
not  in  exatt  facta  but  from  a  itandpoint  of  rationale  and 
principle  is   the  Comlskey  caae,   supra. 

In  Comlskey  v.   CBC  Corporation,  aupra. ,   It  waa  held  that 
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a  dlrecbor  of  a  corporation  vaa  •• topped  by  his  condoct  fros 
questioning  the  validity  of  acts  of  the  board  or  the  status 
of  a  director  elected  at  a  special  iseetitig  as  a  meober  of 
the  board.     His  conduct  consisted  of  presiding  at  a  meeting  of 
the  board,  voting  for  by-laws  inuring  to  his  benefit  mad 
accepting  an  increase  in  salary  voted  by  the  board,  irithout 
'  objecting  to  the  presence  and  participation  of  an  additional 
director  fleeted  at  a  tpaclal  meeting.     It  was  further  held 
that  any  right  which  clja  iUvctpx  wd.g)cit  have  had  to  question 
the  validity  of  the  amendnent  to  the  by-laws  of  the  corporation 
incraasing  the  nuaber  of  directors  froei  four  to  five  was 
waived  by  his  participation  at  the  meeting  of  the  board  at 
which  meeting  the  by-lsiw  in  quest  ion.  was  adopted  when  he,  as 
Vice-President >  presided  and  submitted  the  proposed  amendment 
to  the  board  even  thou^  he  voted  against  the  amendment. 

In  Gidwitz  V.  Lsnzit  Corrugated  Box  Co.,  supra.,  stock 
of  a  closely  held  corporation  i#aa  split  50-50  between  two 
fsmilies.   the  president  of  the  corporation  used  his  position  to 
completely  control  and  manage  the  corporation  without  majority 
stock  support  so  that  aMo^ers  of  the  other  family  were  effect- 
ively deprived  of  their  rl^ts  and  privileges  snd  there  were 
indications  of  a  continuing  course  of  conduct  on  the  part  of 
the  president  and  members  of  his   family  to  hold  the  corporate 
entity  to  complete  exclusion  of  the  other  family  so  that  they 
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Ver*  d«priv«d  of  th^ir  •£ faetlve  pawr   m  dir«ctor«  end 
officers  cf  t;h«  corporation  and  th*  tvldcnc*  Indicated  little 
or  no  hope  for  future  IjnproveMnt.  One  of  the  oppreeeive  acte 
relied  on  wee  that  there  had  been  a  ten  yeat  dead- lock  caueed 
by  the  president  and  hla  family  refusing  to  Increase  the  number 
of  directors  from  four  to  flva.  The  court  held  this  to  be 
oppression  within  the  aeaning  of  the  Statute  on  the  other  fatally 
sufficient  to  warrant  ditaolutlon. 

Appellkea  argue  frbai  tlia  ruling  in  tha  Gldirltz  ease, 
supra.,  that  If  it  is  opprasslon.to  ref\«e  to. change  the  nuebar 
of  directors  so  that  the  majority  stockholders  can  control,  then 
the  allowance  of  Schwaln's  contention  that  there  should  be  four 
directors  In  the  instant  case  would  place  him  In  a  position  to 
cause  oppression  leading  to  dissolution  of  Telvlslon 
Laboratories,  Inc.  With  this  oontantlon  and  argument,  we  can<^ 
not .agree  and  we  cannot  anticipate  what  course  of  action  the 
diraptors  of  Telvlslon  Laboratories,  lac,  mi^t  take  In  the 
future^  We  do  not  believe  the  Oldvltz  caae,'  supra.,  Is  In  point 
and  helpful  for  a  determinatiain 'of  the  cauee  now  before  us. 

Two  Illinois  Supreme  Court  decisions  recognise  adoption 
of  a  by-lav  by  conduct*  in  a  situation  where' the  stockholders 
and  officers  are  Identical  and  where  all  person*  Intereited  in 
the  company  .were  pree en t.  Mfloufacturars '  Exhibition  BuiliUac 
Company  v.  Lmday,  219  III.  168^  76  R.  E.  146^  People  ax  ral. 
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V^allAce  V.  Stirling,  82  III.  457..  In  the  Manufacturers'  caae, 
•upra;,  tha  court  h«Id  that  a  raaolution  abolishing  tha  salary 
of  a  Vlca- President  of  a  corporation,  adopted  by  the  Board 
of  Directors  as  an  amendoaant  to  a  by-law,  was  binding  even 
thou^  it  was  not  ratified  by  the  stockholders,  who  were  the 
same  persons  who  coaprised  the  Board  of  Directors,  even  thpugh. 
one  of  the  by-laws  of  the  corporation  made  such  ratification, 
by  the  stockholders  essential  to  the  adoption  of  any  amend- 
ment adopted  by  the  directors. 

In  the  Sterling  case,  stipra.  ,  the  charter  of  the  corpor- 
ation provided  that  the  corporate  powers  be  exercised  by  a 
Board  of  Directors  who  may  adopt  by-laws  and  the  court  held 
that  a  by-law  adopted  at  the  first  meeting  of  the  stockholders, 
all  of  whom  were  present  and  participated  therein,  and  who  were 
th^  only  persons  Interested  in  the  company  either  $m   directors, 
officers  or s tockholders,  was  bimling  notwithstanding  that  they 
designated  themselves  stockholders  Instead  of  directors,  tfe 
cannot  agree  with  the  trial  court's,  conclusion  that  V.  T. 
Hertz,  who  was  not  present  at  the  shareholders'  meeting,  was  a 
director  at  the  time  of  the  March  13,  1957,  annual  shareholders' 
meeting.  He  had  prevlotjsly  tendered  his  resignation,  %rtiich 
was  accepted  on  Febru^y  13^  1957,  "affactive  with  the  annual 
shareholders'  meeting  to  be  held  in  March."  llterefore,  hia 
resignation  became  effective  with  the  opening  of  the' 
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shareholders'  meeting  of  March  13,  1957,  and  therefore  all  of 
the  then  directiors,  being  Schwaloi  and  Claaien,  participated  In 
the  shareholdart '  meeting  in  dispute.   In  fact,  all  of  the 
pare lea  Interested  In  Talvlsian  Laboratorlaa ,  Inc.,  as  share- 

t 

holders,  officers  and  diractorr,  vara  praaant  at  the  annual 
aharehblders'  meeting  held  on  March  13,   1957,  except  the  holders 
of  40  shares  of  stock.     At  the  time  of  this  meeting  there  were 
outstanding^  800  shared  qf  stock  of  the  corporation  and  the 
holders  of  760  sharea  were  represented  and  participated  In  the 
meeting. 

The  power  to  anaiid  the  by-laws  of  Telvls ion  l^boratoriaa 
Inc.,  not  having  baen  reserved  to.  the,  shareholders,   it  is  clear 
that  the  action  of  the  ahareholders  at  their  annual  meeting  of 
March  13,   1957,  amending  the  by-laws  to  provide  for  four 
directors  Instead  of  three  waa  not  in  compliaaca  with  Section  25 
of  the  Illinois  Business  Corporation  Act,   supra,     the  queatlon 
then  is  whether  or  not  the  alleged  four  directors  elected  at 
the  annual  shareholders'  meeting  on  March  13,   1957,  by  their 
subsequent  conduct  did  .adopt  by  their  acts  and  apparent  intent 
the  by-law  amendment  paaaed  by  the  shareholders?     Has  ClaaaaD  . 
ratified  and  acquieeced  in  the  by-law  change  to  an  eattent  that 
he  Is  estopped  to  challenge  its  validity?     We  think  that  both 
questions  must  be  anawered  In  the  affirmative.     Claasen  him- 
self as  President  sent  to  all  shar^olders  a  notice  that  at  the 
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March  13,  1957,  m««tlng  o£  tht  tharcholdari  Char*  would  b«  for 
coiulderatlon  the  prppoiltlon  of  an  amendmant  to  tha  by-la«fi  . 
Incraaalng  tha  nxjabatr  of  dlractort  from  thraa  to  four.  Ac 
tha  naatlng  %rhto  tha '<|ua«t£(an  was  dlacusMd,  a  ■tockholdar  by 
tha  nana  of  I^^bna  atstad  that  ha  would  ba  fdr  tha  prppotal  and 
Claaaan  aakad  if  ha,  lorooa,  would  put  It  in  tha  fora  of  a 
■otiontt.  Lypna  than  aovad  that  tha  by-lawi  ba  changad  to  that 
tha  number  of  directors  be  Incraaaed  froa  three  to  four.  This 
notion  waa  eacondad  by  Pierce  and  adopted  without  any  negative 
vote.  Tbere.  if  a  dispute  whether  Claaaan  regained  silent  or 
whether  he  voted  in  favor  of  the  propoaitloo.  Tha  minutaa  of 
the  sharaholdara '  aaetlAg  indicate  that  tha  resolution  was 
unanimously  approved  by  the  stockdioldara  present.  Since  Claascn 
was  a  stockholder,  it  caiE)  ba  praauvad  tbr  he  voted  for  the 
proposition,  but  in  any  event,  it  la  absolutely  clefr  that  he  .   / 
did  not  vote. against  tha  increase  and  did  not  object  or  in  any   I  i 
way  o|»pose  the  increase  of  th*  Board  of  Directors  fron  three     \  \ 
to  four.  After  this  alleged  ■aandaiant  of  the  bylaws,  the 
shareholders  then  proceeded  to  elect  four  directors.  There  is 
nothing  to  indicate  tha(  Claaaan  object ad  to  the  election  of 
the  four,  ha  did  not  vote  against  tha  election  of  the  four 
directors  and  in  no  way  op|>oaad  lt»  loMadiately  after  the 
election  of  the  four  directbrii',  ttia  four  of  the«  held  the 
annual  meeting  of  the  Board  of  Elractdre.  At  this  meeting 
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ClMsen  did  not  obJ*ce  or  in  mj ymj  oppo««  th«  participation 
of  all  four. 

On  Auguft  26,   1957,   th«  tana  four  dlractors  mSit  in  a 
regular  aeating  and  awmg  othar  bxialnasa  daclared  a  dlvldand    ' 
of  $1.00  par  share.     Clasten  again  did  not  object  or  in  any 
.way  oppose  the  partielpatiob  of  ail  four  parsons  and  furtiier 
testified  the  dividend  so  daclarad  was  recalvad  by  him  in  the 
fbm  of  a  check  and  cashed.     The  four  alleged  directors  again 
net  on  March  26,   1958.   and  aaong  other  business  transacted 
again  declared  a  dividend  of  $2.00  par  share.     At  this  meeting, r 
there  is  no  indication  in  the  record  thac  ciassen  objected  or 
in -my  way  opposed  the  participation  of  all 'four  parsons  as 
dirac!tora,  and  for  the  second  tise  he  receivad  his  dividend  check 
and  cashed  aana. 

One  itea  of  evidence  that  is  a»st  significant  in  the 
detaraination  that  Classen  assumed  all  four  persons  were 
legally  qualified  and  participating  as  directors ,  was  bis  msaw 
of  March  27,   1958/ to  the  treasurer  directing  him  to  pay 
$30.00  "to  each  of  the  four  directors  in  attendance  at  this 
meeting."     Classen  urges  that  the  one  year  period  from  March, 
1957.   to  March,   1958,   is  too  abort  a  time  to  indicate  that  the 
directors  adopted  the  shareholdars '   resolution  by  acqu ids cane e.  ' 

It  is  not  the  mere  passage  of  time  alone  that  la  relevant,  but 

•       ■      ■  • .  •     .  .     '■    ■  • 

rathar  what  is  siytiiflcant  is  tha  intsnt  of  the  parties.     If 
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the  tiB«  If   long,   intenc  it  pr«i\med»  bov«v«r,  In  the  tnftant 
«l^«  there  need  not  be  tny  preeuBption  of  Intent  for  it  If 
poeitiyely  eeteblleh»d  fy|r.  the  eoaduct  of  Che  four  directors 
Involved.     The  fo«r  dlrectore  bjr  holding  meeting! ,  electing 
officere,  declaring  divldenda,  cashing  of  dividend  checkf,  by 
the  peyaentof  coopedeation  ^  ell  f^ur  directors,  by  their 

'ects,  by  their  conduct  end  by  their  obvious  intent  Adopted  «• 
t^ieir  ?wn  act  end  ratified  aa  their  own  inatruMmt  the  by-law 
aaebdbent  of  the^jUreholde^  of  Harcb  13,  1$37.     We, 
.therefore,  concliide  that  four  directors  legally  cdoiprise  thf 
Board  of  Directors  of  Talvisiopi  Laboratories,   Inc. 

tff ,  having  concluded  Chat  Che  by- lairs  of  Tel  vis  ion 
Laboratories,   Inc.,  were  propfrly  anended  by  the  afcts,  cfltaduct 
and  intent  of  the  directors  subsequent  Co  Che  March,   1957, 
sharsboLderi '   aeeting,   thereby  increasing  the  nunber  of 

.  directors  -froa  three  to  four,  we  now  turn  our  attention  Co  the 
March,   1956  ihareholders '  meeting  and  Directors'  Meeting.     At 
Che  March,   1958,  sharahoIdArs'  meeting,  Schwalm,  Clascen, 
Piesce  and  Hre.  Ruth  I.  Schntela.  all  four  received  votes  ae 
directors  and  since  four  were  to  be  elected,  we  conclude  chat' 
all  four  wars  proparly  el^eced  and  are  now  director*  of 

'Talvislon  Laboratorie*     T-r       At  the  annual  ehareholders' 
meeting  of  March,   195o,    vne  ghai::ehol4ers  purported  to  rescind 
ths  by-l«r  amenteenc  ^ulopced  by  chem  in  1957  and  to  fixvche 

•      -  ■ 
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number  cf  directors  «t  thr««.     Sine*  Chit  is   th«  provincs  o£ 
the  BoArd  of  Dirsctots,   s\jch  action  was  invalid  and  we  have 
a  d^ifferent  situatitm  at  Che  1958  meeting  as  contrasted  to 
1957.     At  the  1958  shareholders'  aeetlng;  Schwala  objected  to 
the  purported  snendMOt  «nd  he  and  his  wife  voted  against  it.   ■ 
Vhereas,  at  the  1957  annual  shareholders'  Meeting,  no -objection 
was  raisod  to  the  shareholders  aeiending  th«' hy-lcm.     At  the 
annual  Directors*  meeting  of  April  17,   1958 »  Classen,   Pierce 
and  Schwalm  were  present  and  Class en. purported  to  aoMnd 
Article  III,  Section  1  of  the  by-laws  to  fix  the  niaber  of 
directors  at  three.     Classen  and  iPlerce  voted  in  favor  of  it 
and  Schwalm  against  It.  '  Sinee  we  have  previously  concluded 
that  there  were  in  fact  foxir  dlrectots,  thia  proposed  reeolution 
failed  to  pass  since  it  received  but  two  favorable  votes  instead 
of  the  tfartiis  neceesary  for  a  by-law  saendment,  which  would 
hav*  to  be  a  minority  of  the  four  p'erson  board. 

In  the  original  Cook  Cmaotty  acttop  the  City  National  Bank 
&  Trust  Company  of  Chicafo  and  the  Waxjconda  Nat iomal  Bank  of 
Vauconda,  Illiools,  were  oaqMd  defendants  end  the  trial  court 
entered  Judgment  in  favor  of  both  of  the  defendant  banks.'    The 
charges  against  both  banks  Vere  eeseatially  hypothetical  and 
failed  to  contAia  aubetintiAl, 'averments  of  facts  necessary  to 
state  a  cause  of  action  and  tha  trial  court  piroperly  entered 
Judgaant  in  favor  of  both  banks. 
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Thertfore,    for  the  vmmoo*  h«r«ln  ttaCftd,   th«  d*cr«« 
enteral  In  cauat  NOo   68878  i»  r«vert*d  and  li  rjB«Aided,  vlch 
directions  tc  dlsmlaa  £or  waat  of  equity  the  cooplelnt  of 
Telvleion  Laboretoriea ,   Inc.,   an  Illlnole  Corporetloci.  Idir«rd 
F.  Clateen  end  John  P.  Pieree.  ' 

The  decree  in  ceuee  No.   69606  la  reversed, -  in  pert,   end 
roumded  with  directione  to  the  triel  court  to  enter*  e  decree' 
xipon  the  coopleint  cf  Walter  A.  Schvelm  end  Ruth  B.   Sc^ela, 
in  the  following  reepecte: 

•  .        ■    ■ 

•1.     The  court  declare  that  Article  III, 
Section  1  of  the  by-laws  of  Telvleion 
Laboratoriea,   Inc.,   requires  the 
election  of .  four,  directors. 
2       The  court  declare  invalid  the  purported 
reaolution  of  the  ahareholdere  of  March 
26,   1956,   reecinding  the  amendment' of 
Article  III,   Section  1  of  the  by-lawa 
adopted  at  the  previoua  amual  meeting 
of  the  ahareholdere. 

3.  The  court  declare  that  Ruth  E.  Schwalm 
vaa  elected  a  director  at  the  annual 
meeting  of  the'shAreholders  on  March  26, 
1958. 

4.  The  court  declart  invalid  the  purported 
reeolutione  of  the  Board  of  Dlrectora 
adopted  at   the  meeting  of  April  17,    1958. 

5..     The  cdurt  enter  Jud^ent  in*  favor  of  Valtar 
A.  Schwala  and  agalnet  Telvleion  Lahore- 
tprlee.    Inc.,   for  Twelve  Thotiaand  Five 
Hundred  Dollars   ($12,500.00),   the  aalary 
accrued  to  him  from  April  19,   1958,.  to 
Septa^er  19,   1958,   end  declare  hla  right 
to  salary  In   the  future  at  the  rate  of 
Thirty  Thouiand  Dollars    ($30,000.00)  per 
year  until  auch  annual   talary  le   lawfully 
increased,   diminished  ^r  etopped  by  proper 
actioti  i/l  nhe  Board 'of  Dlrectora. 
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nacra  ^xjnw 


Th«  decr««  In  c«u«t  Ho.  69606  Is  afflriMd  mm   to  th«  City 
National  Banlc  and  Truat  Coapiay  of  Chicago.  Illlnolt,  and  the 
Waucooda  National  Bank  of  Wauconda,  Illlnolt ,  and  aa  to  all 
otbar  oMtcarf  not  apaelflad  above. 

The  decree  enterad  in  cause  No.  68878  reverted  and 
reaanded  with  directions ,  the  dacrae  entered  In  cause  No. 
69606  affirmed  in  part  and  ravaxaed  In  par't  and  reoanded  with 
dlrectl 

Justice  Splvey  took  no- part  tn  this  opinion. 
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MARGARET  imUGER  ROHRER, 

Plaintiff  -  Appellant 

V. 

ROSS  JAY  ROHRER,  FIRST  SECURITIES 
COHPAirY  OF  CHICAGO,  a  corporation, 
DIVERSIFIED' IN VESTHEKT  FUND,  a 
corporation,  and  FUIIDAKENTAL  I.j^/EST- 
ORS,  a  corporation, 

Defendants  -  Appellees. 


APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUIITY, 


PRESIDIHG  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action,  by  a  wife,  seeks  judgment  declaring  that  she 
is  owner  of  one-half  of  shares  of  stock  purchased  in  the  names 
of  her  husband  and  herself.   The  court's  judgment  declared  that 
she  had  no  right,  title  or  interest  in  the  stock.   She  has 
appealed. 

Plaintiff  and  defendant  were  married  in  June  1937*   They 
lived  in  Illinois  until  1950  or  1951  and  then  moved  to  Mexico 
where  they  lived  for  four  years.   She  then  left  Mexico  with 
their  elder  son,  Jeremy,  and  established  residence  in  Pennsyl- 
vania.  The  other  son,  Geoffrey j  stayed  in  Mexico  with  de- 
fendant. 

On  Jujie  15,  1955  plaintiff  and  defendant  made  a  contract 
in  Pennsylvania  under  whic'n  she  vjas  to  have  custody  of  both 
children  and  to  receive  (v300  per  month  for  their  siipport  un- 
til September  1956  when  Jeremy  would  "enter  college",  and  an 
adjustment  of  support  payments  would  be  then  made.   Defendant, 
in  addition,  among  other  thinj^s,  agreed  to  pay  all  medical  and 
dental  expenses,  and  to  allow  $500  for  boys'  clothing.   Two 


2. 

blocks  of  stock,  Fundamental  Investors  and  Diversified  Invest- 
ment Fund,  "now  held  jointly"  v;ere  to  be  so  held  until  Septem- 
ber 1956  in  order  that  plaintiff  might  have  the  income  "as 
part  of  the  support  money"  and  then  were  to  be  placed  in  de- 
fendant's name  as  "sole  owner."   The  contract  concluded  v;ith 
this  paragraph:   "For  the  above  consideration,  f'largaret  Kruger 
Rohrer  agrees  not  to  contest  any  action  for  divorce  nor  make 
any  further  claim  on  Ross   Jay  Rohrer." 

The  parties  contemplated  a  divorce  action  by  defendant  in 
Ilexico.   He  did  not  file  the  action.   Plaintiff,  in  October 
1957  J  obtained  a  divorce  in  Pennsylvania.   She  refused  to  trans- 
fer the  Fundamental  Investors  and  Diversified  Investment  Fund 
stock  in  accordance  with  the  contract  and  defendant  met  her  in 
Hew  York  City  January  7th  for  discussion. 

After  the  Ilev/  York  meeting,  plaintiff  wrote  defendant 
January  8,  1958  enclosing  "all  the  stock  certificates  which  I 
had  .  .  .and  signed  stock  powers  to  cover  .  .  .  . "  Defendant 
forwarded  the  certificates  and  "powers"  to  the  First  Securities 
Company  of  Chicago,  holder  of  the  joint  account,  and  this  compa- 
ny paid  him  the  accrued  dividends  in  the  accoujit.  . 

On  January  28th  plaintiff  wrote  the  First  Securities 
Company  to  continue  holding  the  stocks  and  dividends  in  the 
joint  account  saying  that  she"had  not  and  would  not  sign  any 
stock  po^^rers."  Thereafter,  at  the  company's  request,  defen- 
dant returned  the  money  paid,  and  the  money  and  securities 
are  now  held  by  that  company. 

The  issues  made  by  the  pleadings  were;   a)  whether  the 
stock  was  purchased  from  funds  to  which  each  contributed 


equally,  with  the  understanding  that  in  event  of  sale  the  pro- 
ceeds would  be  divided  equally,  or  whether  defendant  had  pur- 
chased the  stock  with  his  own  funds  and  was  sole  owner  entitl- 
ed to  possession  by  virtue  of  the  1955  contract  and  the  Hew 
York  transaction  in  1958;  and  b)  whether  the  1955  contract  vjas 
abandoned  by  defendant's  failure  to  perform. 

The  court  fotmd  that  the  contract  of  June  1955  was  void 
under  the  laws  of  Pennsylvania;  that  the  parties  on  January  8, 
1958  made  an  agreement  under  which  defendant  became  the  sole 
and  exclusive  ovmer  of  the  stock;  anc  that  this  agreement  was 
not  impaired  by  the  void  contract  of  June  I5,  1955* 

We  agree  with  the  trial  court  that  the  written  contract 
made  by  the  parties  in  Pennsylvania  in  June  1955  is  void.   Be- 
cause the  instant  suit  is  brought  in  this  state,  the  law  of 
Illinois,  as  the  forum  state,  determines  what  law  governs  the 
validity  of  the  contract.   RESTATEMEMT  (SECOND).  CONFLICT  OF   ' 
LAWS  §  7  (1958).   Under  the  Illinois  rule  the  validity  of  the 
contract  is  determined  by  Pennsylvania  law  because  the  contract 
contemplated  performance  in  several  states — a  Mexican  divorce, 
a  stock  transfer  in  Illinois  and  receipt  of  payments  by  plain- 
tiff in  Pennsylvania.   Oakes  v.  Chicago  Fire  Brick  Co.,  388 
111,  47^  (19^^0. 

There  is  no  merit  in  defendant's  claim  that  under  Penn- 
sylvania law  the  contract  was  not  void  as  against  public  policy. 
He  relies  upon  Burkholder's  Appeal,  105  Pa.  3I  (188^),  and  In 
re  Frank's  Estate,  195  Pa.  26,  i^5  Atl.  ^89  (1900).   The 
Burkholder  case,  decided  in  ISS'^,  involved  an  agreement  to 
save  a  marriage,  not  to  destroy  one.   The  court  said  no  question 
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had  been  raised  about  the  provision  for  a  possible  subsequent 
separation.   The  court  went  on  to  say,  nevertheless,  that  "if 
...  we  concede  it  to  be  against  public  policy"  it  does  not 
affect  the  case,  and  that  no  attempt  had  been  made  to  enforce 
the  contract  and  "none  could  have  been  made".   In  In  re  Frank's 
Estate,  decided  in  1900,  no  question  was  raised  about  the  in- 
validity of  the  contract.   A  first  wife,  twenty-six  years  after 
the  separation  agreement,  was  seeking  to  recover  the  widovj's 
share  of  a  decedent's  estate. 

We  think  the  more  recent  In  re  Shannon's  Estate,  289  Pa.  280, 
137  Atl.  251  (1927)  settles  the  point  for  us.   The  contract  is 
against  the  public  policy  of  Pennsylvania  because  plaintiff 
agreed  not  to  contest  defendant's  proposed  suit  for  divorce. 

We  disagree  with  defendant's  contention  that  the  illegal 
portion  of  the  1955  agreement  is  separable  from  the  rest.   In 
its  final  paragraph  it  states:   "For  the  above  consideration 
riary  Kruger  Rohrer  agrees  not  to  contest  any  action  for  di- 
vorce .  .  .  ."  We  think   the  divorce  was  the  essential  purpose 
of  the  agreement.   The  inference  is  plain  that  the  agreement 
would  not  have  been  made  had  not  divorce  been  contemplated. 
The  Supreme  Court  of  Pennsylvania  in  In  re  Shannon's  Estate 
found  that  the  consideration  was  "the  nominal  one  of  $1.00 
and  'other  considerations  of  the  agreement,'"  one  of  which 
was  that  the  husband  should  start  proceedings  for  divorce 
which  the  wife  would  not  defend.   The  court  decided  that  the 
consideration  for  this  contract  was  indivisible  and  held  that 
the  contract  was  void.   We  conclude  that  under  Pennsylvania 
law  the  entire  1955  agreement  is  void  as  against  the  public 
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policy  of  that  state. 

The  decisive  question  is  on   the  trial  court's  decretal  find- 
ing that  the  parties  made  the  agreement  in  January  1958  imder 
which  defendant  became  "the  sole  and  exclusive  owner  of  the  stock." 

The  theory  of  plaintiff's  complaint  is  that  the  stock  was 
bought  with  joint  funds,  issued  in  the  joint  names  and  held  by 
plaintiff  with  the  understanding  that  each  owned  a  half  interest 
in  the  stock  or  in  the  proceeds  of  any  sale.   Defendant's  theory 
was  that  he  was  sole  ovmer  because  he  alone  furnished  the  pur- 
chase price  and  that  the  stock  was  issued  in  names  of  both  as  a 
convenience.   At  the  trial  and  in  this  court  he  has  consistently 
contended  for  the  validity  of  the  1955  contract  and  treated  the 
January  1958  transaction  as  simply  the  performance  of  that  con- 
tract by  plaintiff. 

Plaintiff's  testimony  is  consistent  with  her  theory.   She 
testified  as  to  the  conversation  in  Kev/  York  in  January  19581 
"We  were  going  to  divide  the  stocks  but  in  addition  to  that  he 
was  going  to  give  me  a  check  for  $1700  for  child  support." 
In  her  letter  next  day  she  wrote: 

"I  am  enclosing  several  things.   Some  clippings  from  the 

paper  which  I  though  might  interest  you — all  the  stock 

certificates  which  I  had  (the  balance  are  at  First 

Securities)  and  signed  stock  powers  to  cover. 

If  this  doesn't  indicate  complete  trust  in  you,  I  don't 

know  what  would ! 

What  you  do  now — how  much  you  send  me,  if  anything  at  all, 

let  your  heart  dictate." 

She  testified  this  referred  to  a  check  he  said  he  would 
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send  to  reiii.Lurse  her  for  iJi-iyOO  she  had  spent  on  the  children. 
She  said  she  did  not  have  in  mind  turning  the  stock  over  to  him 
letting  hirn  decide  whether  he  would  give  her  "any  thing. "  The 
"anything" 5  she  said,  had  reference  "only"  to  the  reimbursement 
and  "had  nothing  to  do  v^ith  the  stocks  whatsoever  ...  it  is 
a  separate  thing  entirely.  .  .  I  trusted  him  to  sell  the  stocks" 
and  to  give  "whatever  his  heart  dictated,"  in  addition  "from  his 
portion  of  the  proceeds."   She  said  he  agreed  that  he  oxved  her 
$1700  for  the  reimbursement  and  that  he  was  to  give  her  "in 
addition  this  cash  from  his  portion  of  the  proceeds."   She  then 
testified  he  said  he  would  sell  the  stock  "and  give  me  half." 
She  said  she  did  not  knovj  at  the  time  hovj  much  he  owed  her  under 
the  June  1955  agreement.   She  had  no  recollection  of  the  month- 
ly payments  being  reduced  after  September  1956. 

The  defendant  testified  that  to  the  best  of  his  knovjledge 
he  made  payments  under  the  1955  contract  and  that  in  September 
of  1956  the  parties  orally  agreed  to  reduce  the  monthly  payments 
to  $200.   He  said  that  in  March  1957  he  was  not  employed  and 
asked  for  the  stocks  so  that  he  could  get  cash  to  pay  her. 

He  testified  that  at  the  January  1958  meeting  she  claimed 
"a  couple  thousand  dollars"  and  that  he  convinced  her  he  owed 
only  for  2^   or  3  months  but  that  he  told  her  since  she  was 
getting  $100  a  month  from  the  stocks  that  he  owed  her  only 
"I300  or  .$700."  He  said  it  was  not  $1700. 

We  think  that  the  finding  that  there  was  an  agreement  made 
in  New  York  in  January  1958  between  the  parties  which  was  ef- 
fective to  transfer  plaintiff's  interest  in  this  stock  to  de- 
fendant is  against  the  manifest  weight  of  evidence.   The 
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evidence  clearly  does  not  disclose  a  meeting  of  the  minds.   We 
glean  from  the  testimony  that  plaintiff  intended  defendant  to 
reimburse  her  for  monies  she  had  expended  on  the  children  and 
in  addition  pay  her  half  the  proceeds  of  the  sale  of  the  stock. 
It  is  apparent  that  defendant,  on  the  assumption  that  he  was 
sole  owner  of  the  stock,  intended  to  claim  possession  of  the 
stock  under  the  June  1955  agreement  and  to  pay  whatever  monies 
he  ovjed  that  were  due  under  that  agreement.   The  oral  opinion 
of  the  trial  court  is  not  definitive  about  the  terms  of  the 
'fe.greement"  in  New  York  or  about  what  the  minds  of  the  parties 
met  upon. 

We  think  that  the  trial  coiirt  erred  in  deciding  that  the 
testimony  of  the  parties,  relating  to  their  New  York  meeting, 
proved  an  agreement  under  which  plaintiff  promised  to  trans- 
fer her  interest  in  the  stock  in  consideration  of  plaintiff's 
promise  to  pay  her  "between  three  and  four  hundred  dollars." 
The  record  shows  that  this  is  a  case  in  which  an  opposite  con- 
clusion to  that  of  the  trial  court's  decision  is  clearly  evi- 
dent.  See  In  re  Estate  of  Meade,  1?  111.  2d  286  (1958). 

For  that  reason  the  judgment  is  reversed  and  the  cause  is 

remanded  with  directions  to  retry  the  issues  presented  with 

respect  to  what  transpired  at  the  New  York  meeting  between  the 

parties  in  January  1958. 

REVERSED  AND  REMNDED 
WITH  DIRECTIONS. 

BURMAN  and  MURPHY,  JJ.,  CONCUR. 
ABSTRACT  ONLY. 
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KATHRYN  M     SCHEVERS, 


) 


Appellee -Plaintiff,        > 
) 

vs.  y 

NEW  YORK  LIFE  INSURANCE  COMPANY,  ) 

a  New  York  ccrpGrali:>n,  ) 

Appellant -Defendant.    ) 
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APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO 


MR,  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT, 


Plaintiff  sues  to  recover  hospital  and  surgical  expenses  under  the 
terms  of  a  senior  hospital  expense  insurance  policy^     The  jury  found 
for  plaintiff  and  the  trial  court  entered  judgment  on  the  verdict. 
Defendant  has  appealed. 

The  defendant  contends  that  the  trial  judge  erred  in  submitting  the 
case  to  the  Jury,    denying  its  motion  for  a  directed  verdict,   and  for 
judgment  notwithstanding  the  verdict,     It  contends  that  the  evidence 
shews  that  the  loss  sustained  by  plaintiff  was  caused  or  contributed  to 
by  an  operation  on  ihe  "female  organs"  performed  within  six  months 
after  the  date  of  coverage,   and  that  it  is  not  obligated  to  pay  that  loss 
under  the  policy. 

The  insurance  contract  provides  in  part  that: 

"This  policy  shall  not  cover  any  loss. .  .  which  is  caused 
or  contributed  to  by.  .  . : 

(a)  injury  occurring,   or  sickness  or  disease  contracted 
OT  commencing  while  ihe  policy  is  not  in  force.  .  ., 

(b)  any  operation  on.  .  .the  female  generative  organs 
unless  at  least  six  months  have  elapsed  since  the 
effective  date  cf  such  family  member's  coverage. ..." 
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In  support  of  her  verdict,    plaintiff's  main  argument  is  that  what  this 
clause  intends  to  exclude  is  a  question  of  fact;    it  is  meant  to  exclude  "elective" 
operations  rather  than  "emergency"  operations  such  as  this  one.     By  "elective" 
operations  plaintiff  refers  to  surgery  to  remedy  a  condition  existing  prior 
to  the  policy  date  and  of  such  nature  that  the  patient  may  wait  to  have  it 
corrected.     This  intent  may  or  may  not  have  existed,   but  this  is  immaterial; 
no  such  distinction  is  found  in  the  clause  itself  from  which  we  must  discover 
the  intent  of  the  parties.     Further,    clause  (a),    which  we  have  quoted,    does 
exempt  these  "elective"  operations.     To  give  clause  (b)  the  interpretation 
which  plaintiff  wishes  would  render  it  meaningless  in  view  of  clause  (a). 
An  insurance  contract  should  be  construed  in  its  entirety  and  in  such  a 
manner  as  to  give  effect  to  all  of  its  provisions,    if  possible.     Fogelmark  v. 
Western  Casualty  &  Surety  Co.,    11  HI.   App.    2d  551;    Sindelar  v.    Liberty 
Mutual  Ins.    Co.,    161  F.  2d  712  (C.  C.  A.  7),    cert.    den.    332  U.  S.  773. 

Plaintiff,   her  physician,    and  her  daughter,    were  the  only  witnesses 
at  the  trial.     The  policy  was  issued  on  April  15,    1958,    and  plaintiff  was 
operated  on  in  June  of  the  same  year  which  places  the  loss  of  plaintiff 

within  the  six  months  exclusion  as  provided  in  the  policy.     The  testimony 

// 
is  uncontroverted  and  the  question  is  one  of  law;  i.e.   whether  there  is  any  j 

evidence  to  prove  that  the  operation  performed  on  plaintiff  was  not  on  the 

female  generative  organs. 

Prior  to  plaintiff's  confinement  in  the  hospital,    she  suffered  a  fall 

in  her  home  on  May  22,   1958,    with  consequent  vaginal  bleeding.     Her 

physician  testified  that  the  main  problem  for  which  surgery  was  to  be 

performed  was  to  stop  the  bleeding  and  during  the  course  of  the  surgery 


-  3  - 
he  removed  the  cystocele  and  rectocele,     A  cystocele  is  a  protrusion  of 
the  bladder  into  the  vagina;    a  rectocele  is  a  protrusion  of  the  rectum 
into  the  vagina,   and  a  male  can  have  neither.     He  described  the  operation 
as  a  total  vaginal  hysterectomy  based  on  the  fact  that  plaintiff  had  a  previous 
operatior:  leaving  only  the  cervix  remaining  and  that  is  the  part  he  removed 
in  the  opeiition.     The  cervix,   he  said,    "is  a  portion  of  the  female  gener- 
ative orgai'is  and  is  not  found  in  the  male. 

The  question  of  law  presented  to  the  trial  court  upon  a  motion,    at 
the  close  of  all  the  evidence,    is  whether  when  all  the  evidence  is  considered, 
together  v.nh  all  reasonable  inferences  from  it  in  its  nnost  favorable  aspect 
to  the  party  against  whom  the  motion  is  directed,   there  is  a  total  failure 
to  prove  a  recessary  element  of  the  case.     Nelson  v.    Stutz  Chicago  Factory 
Branch,    ?U  111.  387. 

If  no  evidence  was  introduced  to  prove  the  allegations  of  the  com- 
plaint, or,    if  only  a  bare  scintilla  of  evidence  has  been  adduced  by  the 
plaintiff,   th^e  court  should  allow  the  motion  for  a  directed  verdict.     Shevlin 
V.    Jackson,    5  m.    2d  43, 

Aftei  a  careful  study  of  the  evidence  favorable  to  plaintiff,    we  think 
the  trial  ■  :    rt  erred  in  drawing  any  inference  in  favor  of  plaintiff  that  the 
operation  vvas  not  perfoi^med  on  her  female  generative  organs.     Plaintiff's 
insurance  policy  does  not  cover  an  operation  on  the  female  organs  when 
it  occurs  within  six  months  after  the  policy  was  issued  as  in  this  case. 
Domino  v.    National  Casualty  Co.,    321  111.    Anp.    305. 

For  these  reasons,  we  hold  that  the  trial  judge  should  have  directed 
a  verdicl  f  -  the  defendant.  We  therefore  reverse  the  judgment  and  enter 
judgment    ■ere  in  favor  of  defendant. 
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The  judgnieT.«L  of  the  Municipal  Couil  of  Chicago  is,    therefor, 
hereby  reversed. 


REVERSED  AND  JUDGMENT 
ENTERED  HERE  FOR 
DEFENDANT. 


KILEY,    P.    J.    AND  MURPHY  J.    CONCUR 
ABSTRACT  ONLY. 
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APPEAL  FROM  MUNICIPAL  COURT 
OF  CHICAGO 
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LAURA  EDNA  MILES, 

Appellant , 

V. 

CHICAGO  TRANSIT  AUTHORITY, 

Appellee.      )     ,'    ;  --^ 

MR.  JUSTICE  FRIEND  delivered  the  opinion  of  the  courts 

Plaintiff  sued  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  when  a  bus  in  which 
she  was  riding  as  a  passenger  for  hire,  owned  and  operated  by- 
defendant,  struck  a  light  pole  inside  the  curb  on  Western 
Avenue  near  2l8t  Street  in  Chicago.   Plaintiff  was  the  only- 
witness  at  the  trial.   At  the  close  of  her  evidence  the  court 
directed  a  verdict  for  defendant  and  entered  judgment  thereon, 
from  which  plaintiff  appeals. 

It  appears  that  plaintiff  had  for  several  years 
been  employed  as  a  maid  at  one  of  the  concessions  at  Rivervlew 
Park  in  Chicago,  working  a  six-day  week  and  earning  $6.80  a 
day  on  a  1:00  to  10:00  p.m.  shift.   After  finishing  her  work 
on  July  4,  1956  she  proceeded  home  by  bus.   She  testified 
that  her  southbound  bus,  shortly  before  reaching  21st  Street 
on  Western  Avenue,  hit  a  pole;  as  a  result  her  head  was  thrown 
back  with  a  Jerk,  and  her  knee  "went  down."   She  experienced 
considerable  pain,  especially  in  ner  shouldeij  and  suffered  a 
recurrence  of  a  rectal  condition;  the  next  day  she  consulted 
a  doctor.   Thereafter,  until  August  14,  I956,  sne  visited  him 
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several  times  a  week,  had  X-raye  taken,  and  took  the  medication 
he  prescribed.   She  paid  the  doctor  at  each  visit,  and  also 
sustained  expenses  for  the  prescriptions  which  he  ordered  and 
had  sent  to  her  from  a  pharmacist. 

Cross-examination  was  directed  principally  toward 
injuries  sustained  in  two  other  accidents  for  which  plaintiff 
had  sued.   Her  suit  against  Maddox  was  based  on  a  fall  down  a 
flight  of  unlighted  stairs,  on  November  20,  1955 >  in  a  building 
owned  by  Mr.  and  Mrs.  Maddox;  that  accident,  plaintiff  stated, 
caused  rectal  bleeding  which  continued  for  some  time  but  which 
had  cleared  up  before  the  accident  involved  in  this  proceeding. 
At  the  same  time  that  this  CTA  suit  was  being  tried,  plaintiff 
had  a  suit  pending  against  the  Yellow  Cab  Company  based  on  an 
accident  which  occurred  June  17,  1957.   Defendant's  strategy 
in  the  instant  proceeding  was  to  characterize  plaintiff  as  a 
litigious  party  and  to  suggest  that  the  injuries  of  which  she 
here  complains  were  not  caused  by  the  bus  accident  but  by  the 
other  accidents  which  she  had  also  made  the  basis  of  legal 
proceedings.   Defendant  contends  that  plaintiff  failed  to  prove 
that  she  suffered  any  injuries  due  to  the  incident  on  the  bus; 
that  the  injuries  for  which  she  received  medical  attention 
between  July  5>  1956  and  August  14,  1956  were  due  to  the 
building  accident  and  the  cab  accident. 

The  abstract  of  record  filed  herein  la  scant,  and 
accordingly  we  have  carefully  read  the  entire  r'-^cord.   In  the 
course  of  her  examination  and  cross-examination  plaintiff 
admitted  that  the  most  serious  after-effect  of  the  bus  accident 
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was  the  condition  of  rectal  bleeding.   However,  she  stated 
several  times  that  this  condition,  which  had  first  occurred  as 
the  result  of  her  fall  in  the  Maddox  building,  had  cleared  up 
before  the  date  of  the  bus  accident,  that  she  had  gone  back  to 
work  with  the  doctor's  permission,  and  that  the  bus  accident 
reactivated  the  condition;  she  also  stated  that  as  a  result  of 
the  bus  accident  she  Injured  her  shoulder  and  experienced 
considerable  pain  from  the  injury. 

In  her  brief  plaintiff  seeks  to  invoke  the  doctrine 
of  res  ipsa  loquitur.   However,  in  her  statement  of  claim  she 
charged,  and  on  trial  sought  to  prove,  that  defendant  so 
"carelessly,  negligently  and  improperly  operated  said  motor 
bus"  at  an  excessive  rate  of  speed  and  with  inefficient  brakes 
that  it  collided  with  a  light  pole.   The  doctrine  "does  not 
apply  where  there  is  evidence  of  specific  negligence,"   O'Rourke 

v.  Field  &  Co.,  30?  111.  197,  200  (1923),   On  the  evidence 
presented,  which  consisted  solely  of  plaintiff's  testimony, 
she  made  out  a  prima  facie  case  of  negligence.   This  was  not 
controverted,  nor  could  it  be,  inasmuch  as  the  court  directed  a 
verdict  in  favor  of  defendant  at  the  close  of  plaintiff's  case. 
Defendant's  contention  that  plaintiff  failed  "to  make  any  proof 
whatsoever  that  she  suffered  any  Injuries  due  to  the  incident 
upon  the  bus,"  is  not  supported  by  the  record.   Immediately 
following  the  accident,  plaintiff  for  the  first  time  experi- 
enced pain  in  her  shoulder;  and  while  it  may  be  true,  as  she 
testified,  that  the  Maddox  accident  precipitate i  Ler  rectal 
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condltlon  and  that  the  cab  accident  reactivated  it,  she  stated 
and  repeated  several  times  in  the  course  of  her  testirncny  here 
that  the  bus  accident  also  reactivated  the  rectal  injury  and 
that  solely  because  of  the  bus  injury  she  was  put  to  the  esq^ense 
of  additional  medical  treatment  and  prevented  from  pursuing  her 
employment  for  approximately  five  to  six  weelcs.   Upon  this  state 
of  the  record  the  court  should  not  have  directed  a  verdict. 
Without  a  directed  verdict  the  case  would  have  been  fully 
tried;  plaintiff  would  have  presented  her  version  of  the 
accident,  defendant  would  have  made  its  defense,  and  it  would 
then  have  become  the  function  of  the  jury,  under  proper  instruc- 
tion, to  weigh  the  credibility  of  the  witnesses,  assess  the 
value  of  the  testimony,  and  decide  the  question  of  negligence 
and  the  nature  and  extent  of  damages,  if  any,  resulting  from 
the  alleged  accident  here  under  consideration. 

Accordingly,  the  judgment  of  the  Municipal  Court  is 
revers.ed,  and  the  cause  remanded  for  a  new  trial. 


Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


BRYANT,  J.  concurs., 
BURKE,  P.J.  took  no  part. 


J 


o 


TULLBIS  BUSHBAUM, 

Appellant, 

V. 

GLENN  A.  SCHWARTZ, 

Appellee . 


APPEAL  FROM  SUPERIOR  COURT, 
COOK  COUNTY 
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MR.  JUSTICE  FRIEND  delivered  the  opinion  of  the  court 
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Plaintiff  appeals  from  an  order  entered  in  the 
Superioi'  Court  sustaining  defendant's  motion  for  a  summary 
Judgment  and  dismissing  the  complaint.   The  question  presented 
is  whether  the  court  was  correct  in  finding,  from  the  pleadings, 
depositions,  admissions,  and  defendant's  affidavit,  that  there 
was  no  genuine  issue  as  to  any  material  fact,  and  that  defendant 
was  entitled  to  summary  judgment. 

In  her  unverified  complaint  plaintiff  alleged  that 
she  employed  defendant  as  her  attorney  to  consummate  a  deal 
involving  the  sale  of  a  restaurant  and  tavern  located  at  6136 
North  Western  Avenue  in  Chicago  for  $2500.00,  and  paid  him 
$85 .00  for  his  legal  services;  that  the  sale  was  consummated; 
that  defendant  failed  and  refused  to  turn  over  the  purchase 
price;  and  that  by  his  wrongful  and  vexatious  withholding  of 
the  money  she  sustained  damages.   She  asked  for  Judgment  for 
$2500.00,  plus  the  return  of  the  $85,00  attorney's  fee.   The 
complaint  was  never  amended. 

Defendant  filed  his  verified  answer  and  attached 
thereto  numerous  exhibits.   This  answer  was  stricken,  and 
defendant  thereafter  filed  a  verified  amended  answer  wherein 
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he  denied  that  plaintiff  was  the  sole  ovmer  of  the  businesB  and 
averred  that  it  was  owned  by  plaintiff  and  her  husband;  denied 
that  plaintiff  retained  him  and  paid  him  $85.00  attorney's  fee 
but  averred  that  he  received  the  fee  from  plaintiff  and  her 
husband,  both  of  whom  retained  him;  denied  that  he  failed  or 
refused  to  turn  over  the  $2500.00  to  plaintiff  or  otherwise 
retained  the  said  money,  but  averred  that  he  gave  plaintiff's 
husband  a  cashier's  check  for  $1500.00,  payable  Jointly  to 
plaintiff  and  her  husband,  who  requested  said  funds  on  his  own 
behalf  and  that  of  plaintiff;  denied  that  he  withheld  the 
balance  of  $1000.00,  but  averred  that  he  turned  over  a  cashier's 
check  for  that  sura  to  plaintiff,  payable  to  her  and  her  husband, 
jointly,  and  that  neither  of  these  checks  was  returned  to 
defendant.   Plaintiff  filed  a  verified  replication  denying  that 
she  received  the  $2500.00  personally  or  through  any  lawfully 
constituted  agent. 

In  answer  to  written  interrogatories  submitted  by 
defendant,  plaintiff  stated  that  she  was  the  sole  ovmer  of  the 
business,  and  that  the  liquor  license  was  issued  to  her.   She 
admitted  that  the  bill  of  sale  to  the  purchasers  of  the  tavern 
and  restaurant  named  her  and  her  husband  as  the  owners  of  the 
business,  and  that  she  and  her  husband  were  lessees  of  the 
premises  under  a  written  lease.   She  further  admitted  that  her 
attorney  has  the  $1000.00  check  in  his  possession. 

Thereafter  defendant  filed  his  motion  for  summary 
Judgment  which  was  supported  by  his  affidavit  in  which  he 
represented  that,  if  sworn  as  a  witness,  he  could  and  would 
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testify  competently  to  the  facts  therein  stated.   Neither  a 
motion  to  strike  nor  a  counteraff idavit  was  filed  by  plaintiff. 
Following  the  entry  of  the  order  sustaining  defendant's  motion 
for  summary  Judgment,  plaintiff  filed  a  motion  to  vacate  that 
order,  and  defendant  filed  his  objections  thereto.   The  motion 
was  overruled,  and  no  appeal  was  taken  from  that  order. 

The  court  was  called  upon  to  dacide  whether  the 
business  in  question  was  owned  solely  by  plaintiff,  as  she 
contended,  or  Jointly  by  her  and  her  husband.   With  respect  to 
the  ownership  of  the  business,  defendant's  affidavit  in  support 
of  his  motion  for  summary  Judgment,  which  is  undenied,  alleged 
that  on  January  10,  1957  plaintiff  and  her  husband  purchased  the 
goods  and  tavern  fixtures  mentioned  in.  the  bill  of  sale  which, 
by  reference,  was  made  a  part  of  the  affidavit;  that  these  goods 
and  fixtures  were,  during  all  the  time  in  question,  on  the 
premises  leased  by  plaintiff  and  her  husband  as  lessees;  that 
subsequently,  on  December  1?,  1957 >  plaintiff  and  her  husband 
sold  the  tavern  fixtures  and  chattels  for  $2500.00,  and 
together  executed  a  bill  of  sale  and  a  vendors'  affidavit  under 
the  Bulk  Sales  Act  (111.  Rev.  Stat.  1959,  ch.  121-1/2,  §§  78 
et  seq.)  to  the  new  purchasers;  that  both  plaintiff  and  her 
husband  retained  him  when  they  sold  the  business,  and  that  the 
$85-00  fee  for  his  services  was  paid  Jointly  by  them;  that  the 
purchase  price  of  $2500.00  was  eviasnced  by  checks  which  were 
made  payable  to  plaintiff  and  her  husband,  Jointly;  that 
plaintiff  and  her  husband  endorsed  these  checks  in  blank  and, 
pursuant  to  instructions  from  the  buyers  and  with  the  consent 


of  plaintiff  and  her  husband,  defendant  was  instructed  to  retain 
the  monies  pending  the  issuance  of  a  release  from  the  State  Sales 
Tax  Department;  that  on  January  10,  1958  defendant  released 
$1500.00  of  said  purchase  price  by  surrendering  a  check  in  that 
amount  to  plaintiff's  husband  which  was  made  payable  to  him  and 
plaintiff,  Jointly;  that  thereafter,  on  February  21,  1958,  at 
the  request  of  plaintiff,  defendant  gave  plaintiff  a  check  for 
the  balance  of  the  purchase  price,  namely,  $1000.00,  which  was 
made  payable  to  plaintiff  and  her  husband,  jointly;  that  there- 
after plaintiff  claimed  that  her  husband  forged  her  signature  to 
the  $1500.00  check  made  payable  to  them  jointly;  that  she  sub- 
sequently recovered  this  sum  through  an  interpleader  suit;  that 
plaintiff  or  her  attorney  has  possession  of  the  balance  of  the 
purchase  price  of  $1000.00  evidenced  by  check  payable  to  them 
jointly;  that  plaintiff  demands  that  defendant  cancel  the 
$1000.00  check  which  was  made  payable  to  her  and  her  husband, 
and  issue  in  lieu  thereof  a  check  in  the  amount  of  $1000.00 
payable  to  plaintiff  alone.   Defendant  stated  that  he  is  ready, 
willing,  and  able  to  do  so,  provided  that  he  is  indemnified 
from  further  litigation  by  the  husband,  hy   an  adequate  surety 
bond,  which  the  plaintiff  refuses  to  tender.   It  is  contended 
that  inasmuch  as  plaintiff  recovered  $1500.00  of  her  alleged 
claim  and  has  been  given  the  balance  of  $1000.00  by  check 
payable  to  her  and  her  husband,  and  inasmuch  as  the  $85.00  fee 
paid  to  defendant  jointly  by  plaintiff  and  her  husband  for 
services  in  connection  with  the  transaction  is  fair  and 
reasonable,  plaintiff  has  no  claim  against  defendant  for  any 


damages  whatsoever.   Lastly,  defendant  stated  that  none  of  the 
affirmative  defenses  set  forth  in  his  sworn  amended  answer  have 
been  denied,  and  that  the  complaint  filed  was  not  under  oath. 

The  record  must  be  studied  both  with  respect  to  what 
is  included  and  what  omitted — the  filing  of  defendant's  un- 
controverted  affidavit,  the  absence  of  a  motion  by  plaintiff  to 
strike  the  affidavit,  her  failure  to  file  a  counteraff idavit , 
her  admission  of  recovery  of  $1500.00,  and  of  the  possession  or 
control  of  the  $1000.00  check.   On  this  record  we  think  the  court 
properly  concluded  that  there  v/as  no  genuine  issue  of  fact  to  be 
determined  by  a  Jury,  and  properly  sustained  defendant's  motion 
for  summary  Judgment. 

In  her  motion  to  vacate  the  order  for  summary 
Judgment,  plaintiff  argiaes  that  the  court  erred  because  it 
considered  in  evidence  a  letter  written  by  her  attorney  of 
record,  addressed  to  defendant  and  his  law  partner,  the  pertinent 
portion  of  which  reads  as  follows:   "You  are  now  holding 
$1,000.00  of  a  total  of  $2500.00,  which,  technically  should  be 
disbursed  to  Mr.  &  Mrs.  Bushbaum,  jointly,  ..."   The  court 
evidently  considered  this  letter  as  an  indication  of  the  Joint 
ownership  of  the  business.   In  her  motion  plaintiff  contends 
that  the  letter  was  written  for  purposes  of  "conciliation"  and 
could  have  been  explained  as  a  mistake  of  law  on  the  part  of 
the  writer.   However,  the  letter  was  considered  only  in 
connection  with  plaintiff's  motion  to  vacate  the  order  for 
summary  Judgment. 
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From  the  foregoing  considerations,  we  are  of  opinion 
that  the  court  properly  determined  that  no  genuine  issue  of  fact 
existed,  and  therefore  the  order  for  suinmary  judgment  is 
affirmed. 

Order  for  summary  judgment  affirmed. 


BURKE,  P.J.,  and 
BRYANT,  J.,  concur 
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SUPPLEMENTAL  OPINION  AS  MODIFIED  BY  COURT  OK 
ITS  Olfc'N  MOTION. 
REYNOLDS,    J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  of 
Champaign  Covmty  which  follovfed  direction  of  a  verdict  in  favor 
of  the  defendant  and  against  Homer  Johnson,  administrator  of  the 
estate  of  Carl  M.  Johnson,  deceased. 

The  action  arose  by  reason  of  a  suit  filed  by  the  adminis- 
trator for  damages  occasioned  by  the  death  of  Carl  M.  Johnson. 
The  complaint  was  in  two  counts,  Count  I  charging  negligence  of 
the  defendant  and  Coujit  II  charging  wilful  and  wanton  acts  or 
omissions  on  the  part  of  the  defendant.  Count  I  alleged  due 
care  on  the  part  of  the  decedent,  but  Count  II  failed  to  allege 
that  the  decedent  was  not  guilty  of  wilful  and  wanton  acts  or 
omissions.  Defendant  did  not  raise  any  question  as  to  the  omissions 
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in  pleadinf,  in  Count  II  and  will  be  deemed  to  have  waived  it.  At 
the  conclusion  of  the  testinony  for  the  plaintiff,  the  trial  court 
allowed  motions  for  directed  verdict  for  the  defendant  as  to  each 
count • 

The  automobile  driven  by  the  defendant,  traveling  westwardly 
on  Phiie  Road,  a  two  lane  black  top  road,  collided  with  the  auto- 
mobile driven  by  Carl  M.  Johnson  southwardly  on  First  Street  Road 
at  the  intersection  of  the  two  roads.   Philo  Road  was  the  xjref erred 
road,  and  had  stop  signs  at  the  intersection,  so  that  traffic  enter- 
ing Philo  road  from  either  the  north  or  south  was  required  to  come 
to  a  stop  before  entering  the  intersection.  These  stop  signs  had 
been  there  for  several  years.  There  is  evidence  in  the  record  by 
way  of  admission  of  the  defendant  that  he  was  traveling  55  miles  per 
hour,  without  lights.  There  is  evidence  that  the  tine  was  about 
5:00  o'clock  in  the  afternoon,  and  that  it  was  misty  and  foggy  with 
a  wet  pavement,  and  that  automobiles  using  the  highways  were  using 
their  lights.  There  is  no  direct  evidence  as  to  the  conduct  of  the 
plaintiff's  intestate  immediately  before  and  at  the  time  of  the 
collision,  as  to  how  he  entered  the  intersection;  that  he  stopped 
before  entering  the  intersection  or  that  he  failed  to  stop.  There 
is  some  evidence  by  v/ay  of  inference  that  he  failed  to  stop.  There 
is  some  evidence  that  the  defendant  did  not  see  any  headlights  of 
the  Johnson  car,  but  that  Johnson  could  have  had  his  parking  lights 
on  at  the  time  of  the  collision.  There  is  evidence  showing  that 
after  the  collision  the  defendant's  automobile  come  to  a  stop 
approximately  75  feet  west  and  25  feet  south  of  the  intersection 
and  that  the  Johnson  automobile  was  approximately  40  feet  west  and 
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12  feet  south  of  the  Intersection.  Pictures  introduced  showed 
the  defendant's  car  badly  damaged  on  the  right  side  and  the  John- 
son car  damaged  on  the  left  front.   Johnson  was  severely  injured 
and  died  within  a  few  hours.  There  was  a  passenger  riding  with  the 
defendant,  but  the  recorfi  does  not  disclose  whether  he  was  killed, 
injured  or  escaped  injury. 

The  evidence  as  to  the  speed  and  that  the  defendant  was  driv- 
ing without  lights,  was  admitted  as  an  admission  against  interest 
by  the  defendant,  the  mother  and  father  of  Carl  M.  Johnson  testify- 
ing that  the  defendant  admitted  to  them  that  he  was  driving  with- 
out lights;  that  he  was  driving  at  a  speed  of  55  miles  per  hours; 
that  he  saw  the  Johnson  car  and  tried  to  speed  up  to  get  past  and 
that  he  could  not  say  positively  that  the  Johnson  car  did  not  have 
any  lights  burning.  These  witnesses  admitted  that  at  the  coroner's 
inquest  defendant  testified  he  did  have  his  lights  burning. 

In  allowing  the  motion  for  directed  verdict  as  to  Count  I,  the 
trial  court  held  that  there  was  no  evidence  before  the  court  show- 
ing due  cere  and  caution  on  the  part  of  the  plaintiff's  intestate. 
As  to  Count  II  the  court  does  not  comment  on  the  lack  of  proof 
that  the  plaintiff's  intestate  was  free  from  wilful  and  wanton  acts 
or  omissions,  but  the  s&me  rule  that  governs  the  negligence  coxuit 
would  govern  the  wilful  and  wanton  count,  that  is,  that  there  was 
/  no  evidence  before  the  coiirt  showing  plaintiff's  intestate  free 
from  wilful  and  wanton  conduct. 

In  this  case  there  is  sufficient  evidence  in  the  record  to 
warrant  the  court  to  submit  the  case  to  the  jtury  as  to  Count  I 
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on  the  question  of  the  defendant's  negligence.  The  evidence  of 
a  misty  and  foggy  condition,  and  the  claimed  admission  of  the 
defendant  that  he  was  driving  in  those  v;«ather  conditions  at  a 
speed  of  55  miles  per  hoxir  without  lights,  raise  a  very  definite 
question  as  to  the  negligence  of  the  defendant.  But,  as  prev- 
iously stated,  there  is  no  direct  evidence  that  the  plaintiff's 
intestate  acted  with  due  care  for  his  own  safety.  If  there  is 
any  evidence  that  could  or  should  be  considered,  it  must  be  by 
inference. 

In  cases  of  this  character  as  to  Count  I,  the  plaintiff  must 
allege  and  prove  that  he  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety.  It  is  true  that  there  are  certain  presumptions 
that  may  be  considered  under  certain  conditions,  Where  one  of  the 
pajrties  is  killed,  evidence  of  the  habits  and  character  of  the  de- 
ceased may  be  introduced,  if  there  are  no  eyewitnesses.  Here  *rhere 
was  a  possible  eyewitness,  the  passenger  in  the  defendant's  autoQ 
mobile,  but  he  was  not  called  and  there  is  no  evidence  that  he  saw 
the  Johnson  car  before  the  collision.  The  plaintiff  made  no  offer 
of  habit  evidence  as  to  Carl  M,  Johnson,  and  the  record  is  silent 
as  to  this  eyewitness.  Because  there  was  an  eyewitness,  the  pre- 
sumption of  the  exercise  of  due  care  under  the  instinct  of  self- 
preservetion  would  be  barred,  provided  this  passenger  in  the  defendant's 
automobile  was  a  competent  eyewitness.  The  proper  procedure  would 
have  been  for  the  plaintiff  to  offer  such  evidence,  and  unless  the 
defendant  proffered  an  eyewitness,  the  testimony  would  have  been  ad- 
missable,  but  this  was  not  done.  Due  care  on  the  part  of  the  plaintiff 
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cannot  b«  presumed  from  the  happening  of  the  accident,  th«  negli- 
gence of  the  defendant  and  the  instinct  of  self-preservation;  and 
in  a  death  action  there  is  neither  a  presumption  that  deceased  unQ 
necessarily  exposed  himself  to  danger,  nor  that  he  exercised  due 
care  by  reason  of  the  instinct  of  self-preseirvation.  I.  L.  P.  Vol, 
2S,  Sec.  209.  In  this  case  none  of  these  presumptions  would  be 
available  if  the  passenger  in  the  defendant's  car  was  a  competent 
eyewitness  and  had  been  proffered  as  an  eyewitness  upon  the  offer 
of  testimony  as  to  the  careful  habits  of  the  deceased. 

Liability  may  not  be  based  upon  imagination,  speculation,  or 
mere  conjecture,  and  the  question  of  its  existence  should  be  sub- 
mitted for  jury  determination  ftnly  where  there  is  some  direct 
evidence  supporting  each  material  allegation  of  the  complaint  or 
some  circumstantial  evidence  from  which  inferences  of  such  facts 
clearly  preponderate.  Tiffin  v.  The  Great  A.  &,  P.  Tea  Co..  18  111. 
2d  4S,  60.  Upon  motion  for  a  directed  verdict  for  defendant,  it 
is  the  duty  of  the  trial  court  to  det«nr,ine  whether  there  was  any 
evidence,  together  with  all  reasonably  inferences  therefrom,  tend- 
ing to  support  the  material  allegations  of  the  cotaplaint,   In  the 
absence  of  such  evidence,  the  trial  covirt  should  grant  the  motion. 
V«att3  V.  Bacon  fe  Van  Suskirk.  13  111,  2d  226,  v^here  there  is  no 
evidence,  direct  or  circumstantial,  to  prove  plaintiff's  exercise 
of  due  care  for  his  own  safety,  the  plaintiff  failed  to  prove  a 
material  element  in  his  case.   Under  such  circumstances,  the  trial 
judge  had  no  alternative  when  presented  with  a  motion  for  directed 
verdict  but  to  direct  a  verdict  against  the  plaintiff  on  Count  I 
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una   ;aojjii>'rte»«tq-li«e  'to  (JonJii^F;  ■??«  ^fnabnalal)  s-rf^  lo  •one:!^ 

'■■m  besiieasv  oitf  ;fi5i;;»9ifj[  e  •jari4i«;j  td  #*E©.'i.t  sol^Taa  d;r«st>  «  ni 

»cJ  blwow  9m>i^qraua«*t^,  »«»ri;r  lo  •nofc  9«bo  aiilcJ  cl     .90S   .asft   ,feS 
isllo  »iii  aoqu  uaentflweYe  nfi  as  bsteVtotq  na&ii  bsri  bnB  B«»fl!^l«rai't& 

-dcs  ad  bli/orfe  »3no3aixs  eJi  lo  aol^nsup  ©rirf  bna  ,»nuoo»teiQti  Btam 

tdOBl  rtDue  lo  8©oft«ft9lni  rioidvr  jnotl  »on©51v«  Xfll^ned-acujo^io  <»ino« 

,.IX  Hi   .  .oQ  fl»T,  ..1  i.  ,A  J'griO  enT   .v  ftiiliT     .•a&i^bnoqenq  icXl.«»X!> 

^i  4;?nsbn»l»h  *xol  ifoifartev  b«;Jo»-tJ:b  a  rrol  noiJToai  noqU     ,0d  ,64  feS 

xnu  «aw  »t»fJi?  larf-tofiw  9f:i:Krt*;fei>  OJ  ^ijtioo  X*n.t  wrf?  lo   fawb  »rij  aJt 

-bfifti?  ,fi!&il&'s»fid  ••9ii«i»lci  9Xdr>iioe69^  XXa  ritfi>r  -x^d^^aptf   ,n30ebJ:v0 

9d.:;  .    ^IfiXiiSKjo  eri;J  lo  ai-!oi;Jsji«XX>'i  X &!•«<;» ^ a«  eri*  dioqqiia  oc;  sni 

.noitfott  en;t  Jtosrts  bXtroiis  v^Jlfoo  XaitJ  »ilcf  ,9&n*ibive  rfsf/e  lo  »i;n»«c/i» 

•sioisxe  a'llitfni&Xq  evoiq  oj  ,X&J:Jna^8ci«©*xio  "Xi*  jroaiib  ,eon«biy» 

A  ovo-Kj  o4  beXi£.l.  lll^^nisXq   ad;f   ,v^»l»8  fswo  Bid  tol  »igo  «vfe  lo 

XjsI'Xi^  f4^  k^soniSi^esu/o'xXo  rlotre  nebn^     .«a£a  eld  nx  ^a»«M»Xe  X£.ti?<^r.fit 

b«iJooi±b  -sol  nox^toB  «  diiJlw  5©5a»8»ti[  a«iiv  ©vUnnrserfXR  ojs  baii  •jfetrt 
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of  his  complaint.  Rohr  v.  Cluver.  20  111.  App.  2d  543,553.   If 
upon  the  tndisputed  fdcts  reasonable  men  exercising  fair  and  honest 
Judgment  >fo\ild  be  compelled  to  condlude  that  such  facts  failed  to 
establish  due  care  on  the  part  of  the  plaintiff,  or  negligence  on 
the  part  of  the  defendant,  then  these  issues  becoae  questions  of 
law.  Wills  v.  Faul  2U   111.  App.  2d  U7. 

But  our  courts  have  aealously  guarded  the  right  of  the  plain- 
tiff to  have  questions  of  fact  as  to  due  care  or  contributory 
negligence  considered  by  a  jury.  They  have  held  that  the  question 
of  due  care  or  contributory  negligence  on  the  part  of  the  plain- 
tiff become  questions  of  law  only  when  the  evidence  is  so  clearly 
insufficient  to  establish  due  care  that  all  reasonable  minds  would 
reach  a  conclusion  that  there  was  contributory  negligence.  Finkerton 
V.  Oak  Park  Natl.  Bank.   16  111,  App.  2d  91 »  De  LeKge  v.  Karl sen. 
17  111.  App.  2d  69;  Frunk  v.  Calimet  City.  17  111.  App.  2d  2S5; 
Hatcher  v.  New  York  Cent.  R.  Co.,  25  111.  App.  2d  193.  To  permit 
a  court  to  hold  that  a  plaintiff  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  all  reasonable  minds  must  agree  from  the 
evidence  with  all  reasonable  inferences  to  be  drawn  therefrom  in 
plaintiff's  favor  that  the  plaintiff  is  g\iilty  of  contributory 
negligence.  It  is  an  accepted  raaxim  that  anything  short  of  that 
standard  resolves  itself  into  a  question  of  fact  solely  within  the 
province  of  the  jury.  Quiglev  v.  Crawford.  19  111.  App.  2d  454, 
457. 

Our  covirts  have  said  many  times  that  each  case  must  rest  upon 
its  own  facts  and  that  no  hard  and  fast  rule  can  be  laid  down  to 
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oJ  bijii^i  a^osl  dQifB  Sstii  •bal&noo  o^  b«II»qjaoo  &d  Mirow  ;>n«i^fowt 
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-nifil      .....     ....   _.    .  .  ..,_    n»trt«H/8  X-C««oI»««  svsrJ  a^ii/os  ixfo  5i/a 

VioJirdiicfnoo  t;o  ©tibd  »wb  o;r  as  ioal  lo  enols1e»up  »yj3rf  oJ  111^ 

noic^aexip  $xf;r  jaclc?  bXaxl  avarf  \9(n     ,yrvjt  a  -^  bertehianos  eoneaXXgan 

-nialq  ©ritf  to  *lfiq  arfJ  «o  93«»;jil;a9n  ^^lo^^;rfi^tfnoo  to  ©tss  »uf)  lo 

vXiBaXs  o«  ai  ©onebivs  »rf^  nsilw  ^lao  wal  lo  anoXtfasup  9fiio:>a<f    1*3:1^ 

bXifow  abnim  aXcisitceae-!  IXs  isite  aiao  ajt/b  ri8iXd»;t8a  otf  .-^naioXllwafri 

«p^'3ps%X?     .»oa«piXX3»n  x'^O'^i'f^it^fJoo  aaw  ei«rid^  tfnriit  noleuXanoo  a  iio»&i 

xBSS^asA.jiU5SB£lJil  JX?  bS   .qqA   ,XXI  dX     ,.>:njsf!   ,XjsH  ^t-feSi  iiaO   .y 

;<!3S   bS   .qqA   .XII  VX   ,^iiO  SetsulB'^   .v  Mun'%   ;f$v^  bS   .qqA   ,XXI  VX 

Ji:in-x«q  pT     .C^X  bS   .qqA  .XXI  $S   ..o5   .H  .JnaO  jItoY  waK   .v  -aerio^faH 

-iX^aii  T^oSu^t-x^aoo  'to  ^j^Xi-uji  aX  lill;ini^'     >     Md:r  hXo:^   -^    -;  od  b 

meTcl  sei^B  ;tairin  afenlm  ald&nofiB9l  lla   ,.  ''«):tj8r:   .,  .,       •:)c%9n 

nl  moal»t«rftf  nv&ib  ®d  otf  eeorf©T3lfll  aXdanc.  - . .   .^3  d;tiw  Bon»blve 

•\nt03w<liticfno»  "^.o  xslhr^  aX  TiictniaXq  aritf  ^anc*  -^'v       a^ltiifrjlBXq 

dfirfj  lo  ;r*zorfe  rt^iii^x^B  cJarfi  ijiixjun  h*;i.|9»3»  na  .:.  .eonasiXaen 

ericf  niricJlw  ^XaXoa  ctasu  io  noitfaawp  a  o^rnX  IXasdl  aevXosat  btabna^e 

»4^4  b£   .qqA   ,XXI  ^1   .  hiolvreiO   ,y  yaXyiup     .-"f  j    =,-?•+  %r   ^^'..^►yoTq 

noqw  4&s^  ;?BifiB  aeaa  floaa  ;JBrfd-  adaXi  Yn&K  blee   jvsxi  aJ-o/oo  •Mf'"> 
otf  nwob  bXfiX  acf  nao  eXwi  J^eal  bn^  bx^ri  on  S^A*  hnn  a  J??  a"*   awn  atfi 
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govern  each  case.  That  is  particularly  true  in  this  case.  Here, 
thpre  is  sone  evidence  that  the  defendant  was  traveling  on  a  wet 
pavemer)t,  with  visibility  limited  because  of  fog  or  mist,  at  a 
speed  of  55  miles  per  hour  without  lights.  This  is  sufficient 
evidence  upon  which  a  jury  if  it  believed  such  evidence,  could 
conclude  that  the  defendant  was  guilty  of  negligence  or  wilful  and 
wanton  acts  or  omissions.  It  must  be  remerabered  that  there  is  no 
evidence  of  contributory  negligence  on  the  pairt  of  the  plaintiff's 
intestate,  except  the  purported  admission  by  the  defendant  to  the 
parents  of  deceased,  that  he  saw  the  Dodge  car;  that  it  was  about 
the  same  distance  from  the  intersection  that  he  was  and  that  he 
speeded  up  to  get  past.  There  is  nothing  in  the  record  to  show 
positively  that  the  deceased  driver  did  not  inake  the  stop,  nothing 
to  show  the  speed  and  the  question  of  lights  on  the  Dodge  car  is 
not  clear.  The  sole  question  Is  not  contributoi*y  negligence  on  the 
part  of  the  decedent,  but  the  lack  of  proof  of  due  CJ^re,  since  the 
evidence  of  contributory  negligence  is  not  present.  In  other  words, 
there  is  lack  of  direct  «»vidence  of  due  care,  but  little  or  no 
proof  of  contributory  negligence.   The  trial  court  in  granting 
the  EOtions  of  the  defendant  for  directed  verdict  on  both  counts  of 
the  cotnplaint  stated  that  there  was  no  evidence  of  due  care  on  the 
part  of  the  plaintiff  to  submit  to  the  jury. 

Count  I  of  the  comt^laint  charged  negligence  of  the  defendant. 
Count  II  charged  the  defendant  with  wilful  and  Wanton  conduct.  The 
trial  court  directed  a  verdict  for  the  defendant  on  both  counts. 
In  Illinois,  if  the  nlaintiff's  intestate  proximately  contributed 
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.©•s@H      .«ai::>  sirii  rsl  »tn-^  x-i'««^i^9i^'*'^«?  «•*   ■*^^rf"f     .aeao  rfw»  irt«r6i 

^»w  s  no  ?!^fiix»v®^J  Qftw  tffffifene>l©b  ©fJ^i  ;J(^ri5  ©onsbiv®  <muo«  el  st^rf^f 

B  ff^a  .deJiiB  to  sol  1o  »ayse-ec?  b^^Htttll  -^Jllldleiv  ii^iw  ,5n«B»Tfl': 

blima   ,»onsblv«  fiswa  fa«v»i:Ie<f  :rl  11  Y'X-Mt  f^  floiriw  no  10  »on«blv« 

bns  I.ulli:w  to  9orj0sXX^,an  1©  ^ftfliiis  as*  cinBfenelab  erf^  3!iti:lf  sbiilonoa 

Oil  at  s'J'vHj  i>i5?f»i  b0i»*im9B^t  9d  Jeum  ^I     ,«noia«i{5!0  to  3tf06  flocTnKw 

a'lllcfnxfllq  er(;t  to  itBis  »HS  no  3or'i»^ll^»n  x^c^Svdliinoo  "^o  ooadblva 

©d  j^fcti^  bflB  Bflw  fiif  crsffcT  nol4?3»ate:Jftl  «»rf;f  «ott  •onsrfalh  •fiiss  ad^f 

wsrie  03   biooot  »tiS  at  ^nld&on  ai  s-sariT     .;r«sq  ijsgi  oJ  qw  b©l)e«q« 

^Adion  ,3o:?e  »ri;r  ©jIasp  jojj  bib  i^vJtib  b««^9«l>  »rf;s  ;?6il^  jlB'vlSlBeq 

si  ^*3  *3i»oa  ©4-  no  eid^li  Tto  noi^esup  ©rfc^  bnu  i»©«q8  sii^  worfe  otf 

aticf  no  «r!n9:3ii5»9'J  V't<5^^'°'-t'*^'^«»o  *Ort  «i  xi©i:ta*£.'p  ©Xo»  »tfT     .Ts©io  3cn 

sd'j  90Ki-i-.   ,»iBo  eiib  lo  looi«5  lo  jldcl  s/i^  dud   t.?n»&»o©b  eric*  Iq  ^tsq 

.ebtow  'Sf>ri;ro  fli     ,3fi«a8^-:r  cJon  ei  »on»niXS©''  yr^otis6tt3tiot>  lo  »on»biv9 

Of;  10  cX.^ilX  itU'J  «»nao  ©wb  to  ©on©biv©  ffoeiib  to  stosi  si  «i©rfcJ 

S«±tfn»TC3  /fl  ^-woi>  Islitf  orfT        .©OA©^i:X?,»n  Arro^^wtfitd^nos  to  tootq 

to  »crnaoa  rt^odf  no  ioibn^v  beSosnlb  lot  cfntisbnstsb  srlrf  to  arrol^tofst  mdi 

eds'  no  9ti>o  mrh  to  ©oc»©blv©  on  »bw  Q-x^di  ;iiirii  ba^sie  rfalsXqmoo  9dS 

•  YTwl   srf-J  «^  ^tiffM^tre  oil  ttlcfitlfiXq'  ©rfi  to  tfiBcf 

.rfnfibnfiteb  *ri;r  to  ©onej^ilj^an  b©^i«rfo  ini&l-^woo  »Ad  to  I  ^/u/oO 

sriT     .Joirbfjoa  ncJn©;*^  bns  XwtXiw  ditfi  crnebnetsb  ©rf;^  bssterfo  II  ipuot) 

,H3nuoo  fitfocf  no  tfnebn9t©b  ©rij  tot  ;roJ:fc*i©T  e  b»cro®nib  ^luoo  X«it;r 

i^^ucfiittffloo  xXetfBfflixotq  ©;tdcfe©vtnl  «»tt2;tniBXq  ©ri^  tl   .aionlXII  rrl 
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to  his  Injury  or  damage  in  any  way,  thia  constitutes  contributory 
negligence  and  the  plaintiff  could  not  recover  under  Count  I  of 
his  complaint. 

If  the  plaintiff  failed  to  prove  freedom  from  willful  and 
wanton  acta  or  omissions  on  the  part  of  his  intestate,  he  could 
not  recover  under  Count  II  of  his  coaiplaint. 

Here  we  have  evidence  that  the  pavement  was  wet;  that  it 
v/as  foggy  and  misty  and  that  the  defendant  was  driving  55  siiles 
per  hoiir  without  lights;  that  he  saw  the  car  of  the  plaintiff's 
intestate  and  decided  he  couldn't  stop  and  tried  to  speed  up  to 
pass.  While  it  is  true  that  the  evidence  also  showed  that  the  car 
of  the  decedent  was  about  the  eaiae  distance  fron  the  intersection, 
this  was  an  estimate  of  the  defendant  and  the  Jury  vxras  rot  bound 
to  accept  this  testimony  in  its  entirety  but  could  evaluate  such 
testimony.  The  defendant  vps   not  positive  about  the  lights  on  the 
Johnson  car,  stating  he  saw  no  headlights  but  the  parking  lights 
could  have  been  lighted.  If  the  weather  conditions  were  as  testi- 
fied, and  the  defendant  was  driving  his  car  at  55  Kiles  per  hour 
without  lights,  it  might  have  been  impossible  for  the  decedent  to 
have  seen  the  defendant's  automobile  at  any  time  iamediately  prior 
to  and  at  the  time  the  decedent  entered  nhe  intersection.  The  evi- 
dence as  to  the  position  of  each  automobile  after  the  collision, 
the  distance  each  traveled  from  the  point  of  collision,  the  points 
of  impact  as  to  each  automobile,  all  present  questions  of fact  that 
properly  could  be  considered  by  a  jury. 

After  reviewing  all  the  facte  in  evidence  in  this  case,  as  to 
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,  ,:*!«t,   0  ^rf  b©*t9bX8noi>  W  bXO09  YliefOT-T 
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Count  I,  this  court  muat  conclude  that  the  question  of  the  exercise 
of  due  care  on  the  part  of  the  plaintiff  vjas  a  question  offact  for 
the  Jury,  The  same  ruling  would  apply  to  the  second  count,  namely 
the  question  of  the  absence  of  willful  and  wanton  acta  or  omiasiona 
on  the  T)art  of  the  plaintiff  is  a  question  of  fact  for  the  jury. 

In  so  holding,  this  court  recogniees  that  the  evidence  on  the 
part  of  the  plaivtiff  was  weak  on  both  counts.  However,  mb   do  not 
believe,  in  view  of  the  recent  decisions  on  the  question  of  proof, 
that  there  was  a  total  lack  of  evidence  on  the  ):art  of  the  plaintiff 
tending  to  prove  the  material  allegations  of  the  complaint.  V.e 
think  there  are  inferences  that  could  be  drawn  fron  the  evidence 
that  would  justify  the  submission  of  the  case  to  the  jury,  on  both 
Covmts  I  and  II.  There  was  a  purported  eyewitness.  There  is  noth- 
ing in  the  recoi*d  to  show  that  he  actually  saw  what  happened  or  that 
he  was  a  com retent  eyewitness  that  would  bar  testimony  of  prudent 
and  careful  habits  on  the  part  of  the  plaintiff* s  intestate,  'while 
the  defendant  was  an  incompetent  witness  in  the  case,  this  passenger 
in  the  defendant's  car  might  have  been  a  competent  witness,  and  the 
jury  was  entitled  to  have  his  testimony,  if  it  was  competent,  0\ir 
courts,  our  laws,  our  whole  stiructure  of  legal  proceedings  are  ded- 
icated to  one  nurpose,  namely,  to  justica.  Here  a  j'oung  man  had 
borrowed  the  family  automobile  to  £:o  to  Champaign  to  inquire  about 
a  scholarship  at  the  University  of  Illinois,  or  to  seek  employment 
while  attending  the  university.  He  lived  on  a  farm  with  his  parents 
and  attended  high  school.  From  the  evidence  we  may  conclude  that 
he  was  industrious  and  ambitious  for  his  future.  He  is  killed  in  an 
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•aiaisxs  &Zii    ..   ...;.lii,»up  9d.f  $&di  »jbtflofioo  amam  cTtwoo  alriJ   ,1  JnjuoO 

•sol  ^oal"^Roi^3»s/p  8  CSV*  "ili^rwiftlq  sjI.i  lo  rfniw  ©iltf  no  stebj  ewb  lo 

XX©fl!sn   ,;Jm/o9  bnooee  aricT  o^  ^Lq^xn  blirow  gnllint  9«£e  ©riT     ,Twt,  erl;t 

.T»yu  »^*  ^ol  ;r3ii%  lo  noi^seap  s  ai  lll^nifil^  eriJ  lo  ^a«7  *rf^  no 
»Ai  no  •Offeblve  ®rfJ  Ssstf  a«.aln^o3»T;  ^it/oa  airi?  ,anli>Xori  oe  rrl 

(Jrrs  ob  '-'-    , -^•t?.^---:'      ,  r.  ■';.„•-',   d:Jccf  ito    'r^^-t  ^^ -^-^  "^i"-: 'i'lAlq  ©rf^  lo  ;MBq 
(loci-i,   '..^   ....... „^  ....    ,....-.   ..-.    ..:.oJ:»lo»b     ...     :  . ,.-     .o  weir  «1   ^nvell^d 

ftjf     ,^l»Xqii09  »fi;^  lo  srtolctMseXIfj  /.filte^sai  ©rij  »\'oi(^  odf  anlbnacJ 

»9/iobiy8  srf;?  «o'sl  nwaTib  ad  Mtfos  ^fsHv^  ea^a&rtalni  ©t^  ©larf;?  ^nlAs 

ricioif  no  tY'^'t  B^"^'^  o^  aeeo  »f^:^  lo  noiealmdya  erf;r  t^Iiaxrt  Mwow  ^yarf;? 

-if3c«  ei  ©TiarfT     »afienviw»Y0  he^foqnvq  ®  »*''  «'i0ilT     •TI  bn/B  I  tiiairoO 

cfsrtv'  'w  b«jrt»q^Ad  ii^aditf  vfBfi  xlliojiStiA  bA  ^mi^-i  worfe  o.t  hiooatc  arf.3  ni  gnl 

;fciQbinq  1«5  YKOiaJt«»B!Sjr  iBd  Wuoi*  sed^  an&ttSl*mx®  ^ft©;*©  trjoo  a  «j3w  ©ri 

aXlilW     ,9tfj»&*»64fll  a'llXtfiTtaXsT  »rf;f  lo  tfiaa  «riJt  ko  s^io'arl  Xwlartfio  b«6 

leanjjrceaq  eldvj   ,agsn  »di^  al  afianJlw  ^na^sqaoeni  na  saw  JrxBiWtaleb  ©ric^ 

arid   bfl«  ,S8*jj<lw  3n&:f^iB(eo  b  nettf  evsri  ;fri^Jta  tbo  a'rfnabnsleb  »rlJ  ;il 

lirC"     .cJ-jjrscJoqsroo  «Ba«f  il  l.t  ,Y«ORlit8»*  ilri  avarf  o;:r  &oX;?ltf«©  saw  Tti/t 

-b»b  s-xft  agiiXbaeootq  Xfis»X  lo  aii/tfoanrfa  ©Xorfw  iwo   jSwaX  tuo  ,e;J"ii;o3 

bad  a&m  ^lutox  ^  ©"^aH     «eoi^8i't  '"^^   ,xX9J3Sn   ,9aoq'Xi;'j  ano  o^  bo^taoi 

d'lfocffi  viluprJ  ocJ  n:g.tBqaisriO  o*  og  oJ^  Blidoaso^us  ■^iXla^'i  ariJ  bawortocf 

iroa^xoXqis®  >f.*es  ccr  ic   ,eio«iXXI  ^o  Y^XsTftV-tay  eriJ  era  qlriaTiaXorioa  a 

adflatftq  aid  d^il^  (trml  &  no  baviX  eH     ,x*fXa*t&vlru^  arf?  ;|n.ifafio^tfR  eXXriw 

:iBd;i  ob;jX9noo  x&Si  aw  aonabXua  oiltf  woi?     .Xooriaa  ri^X^  babneJ^a  has 

na  «tX  faaXXiJi  aX  ©I;     .q-ji/J'uI  eiri  T«5l  awoi^Xdjaa  brta  ai/oXt^^aubiTX  eaw  a»'i 
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accident  with  no  eyewitnesses,  except  a  passenger  in  the  other  auto- 
mobile, who  m&y   or  may  not  be  a  competent  witness,  and  who  may  or 
nay  not  be  a  hostile  witness.  Sooner  or  later,  our  courts  may  have 
to  take  cognizance  of  such  a  situation  and  permit  evidence  of  care- 
and  prudent  habits  of  the  person  killed  to  be  introduced,  in  order 
that  Justice  may  be  served.  In  this  case  the  matter  of  careful  and 
pmident  habits  was  not  offered  and  is  therefore  not  to  be  considered. 
This  is  not  true  of  the  presumption  of  the  natural  instinct  of  self- 
preservation,  which  nay  be  presumed,  since  there  is  no  proof  that 
the  passenger  was  a  competent  eyewitness  and  this  presiamption  does 
not  require  evidence,  We  think,  on  the  state  of  this  record,  that 
the  jury  was  entitled  to  take  into  consideration  the  presumption 
of  the  instinct  of  self-preservation.  It  may  well  be,  upon  the  en- 
tire record,  the  evidence  may  preponderate  against  the  plaintiff  and 
a  verdict  in  his  favor  could  not  stand  when  tested  by  a  motion  for 
a  new  trial,  but  in  this  case,  the  evidence  is  such  that  it  presents 
sufficient  facts  that  would  justify  the  submission  of  ^he  case  to 
the  jvir>'  and  we  must  hold  that  the  trial  court  erred  in  granting 
the  motion  for  directed  verdict.  In  National  Bank  of  Mattoon  v, 
Hanley,  20  111.  App,  2d  191,  the  guest  was  killed  and  there  was  no 
competent  eyewitness.  The  court  there  held  that  the  presvuartion 
that  the  deceased  did  everything  necessain^  to  prevent  the  loss  of 
her  life  would  come  into  play  and  coxild  be  considered  by  the  jxuy. 
Here,  so  far  as  the  record  shows  there  was  no  competent  eyewitness. 
The  prestimption  of  the  instinct  of  self-preservation,  in  the  absence 
of  evidence  of  a  competent  eyewitness  must  be  considered.  If  there 
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'zo  vsr  OJfw  fefiB   jSssfi^-^w  .t???.  yj9«  or!-*.'   ,eX.'.do{? 

©sofa  noiiqmsisnq  siri^t  bns  saan^lw^'Vie  cfn«3»t«or-  a^eaa 

J^arM    .inoosT  elds'  *o  si&oe   sri.?  no   ,;<nir. :  .  .onobtVB  QtXupf 

nols^cs}8ti%q  i<l.i  noictfiiobienoo  0^0^  »jiBt  oi  b6i3X3n»  «ftw  x^t  9^^ 
-n»  »ri^  noqw  ,»cf  XI»w  yam  5l     .noi^BVisssiq-IXoe  to  ior.tient  9A3  \o 

tol.  aoliosi  ii  x^  boc^asc^  ne/lw  &if7ff^^-a   Son  bluon)  lOVAlt  «ljrl  ni  $olin»y  « 

e:Jn»p©tT  ^1  tfiwitf  ricwa  si  ©onablv©  ads   ,©e»o  alritf  nl  tfud  ,X«^:?  wan  s 

otf  »a»3  sdtf  lo  nole»iinofif«  »ri;J  Y^l^ei/t  bXtfow  cjftdtf  «:r3Al  inslotllue, 

aflitfnii'xa  nl  be-jTc»  ixsjoo  iBlti  tuis  s»di  tlod  ituis  ©w  briB  'Xtut  *rf^ 

oof  Bs*r  e'r»fi;[r  bns  bsIXisf  8£W  ^a«us,  9dc^  ,IQI  bS   .qqA   ,1X1  OS   ,x0Xn£iH 

to  esoX  ©ri;>  afieve'sq  od  'nja^seo©'*  3alrii?'t"t«v®  btb  bf»e««09b  »rii?  5iarf;> 

•  Y-siit  srii?  Y«^  bsTteblBfloo  ed  bXwoo  baa  ^jaXq  ocfni  ©moo  bXuow  ellX  tad 

••a»fi^lwex9  Jnejeqajoo  on  fiAw  •^«?fl^  eworia  biooot  sri-;  oa    ,eteH 

•oneedfi  aiicJ  nx   .nolcrav-rees-iq-lXe*  lo  cifarujani  ©ri;t  lo  aoHqBUBeti  orft 

©tsricf  II     ,fo©"iebl»noo  ocf  j^Kum  aean^lwsx*  ^n»;rtq«ci3  «  lo  oonablTe  lo 
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was  a  comretent  eyevritneas  his  evidence  should  be  put  in  the  record. 
If  he  K«s  not  competent,  then  evidence  of  pnident  C'm'.   careful  habits 
could  have  been  admitted.  It  la  true  that  no  offer  of  such  habits 
was  mode,  but  that  does  not  change  the  view  of  this  court  as  to  the 
other  evidence  and  j resumptions.  We  still  hold  that  there  is  suffi- 
cient evidence  of   negligence  and  Uillful  and  wanton  acts  and  omlas- 
ions  on  the  rart  of  the  defendant,  which  coupled  with  the  evidence 
of  conditions,  and  the  presumption  of  the  Instinct  of  self -t reser- 
vation would  require  the  submission  of  th©  case  to  a  jury. 

Reversed  and  remanded. 


CABROLL,  P.J.  and  EOETH,  J.,  concur. 
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t;)ld&A  rfoue  lo  "ssllo  on  iatii  exrsi  si  II     »b0mmb&  rt^sd  srsrf  blue? 

srivt  o:f  (vrs  jxjoo  alrfj  lo  welY  eri^t  ©scarfs  cton  asob   .ti'«itf  :Jt;d  ,»b53i  asw 

-illoa  8  jatls  blorf  XIIJ^^:  noirfqawaaiq  faAB  •o/i«bJt*»  tsri^o 

fitDns-bl .  ?fw  beXquo?   r{oiff>f  ,S.nftbn«leb  edct  lo  rfisq  »>io'  no  snoJ: 

-'tesst  :)  ?3nl:^sn.t  srfiJ  lo  rtol jqrat/asn:  i  »rfcf  bni).   ,8noi:rl'x»!03  lo 

.  .iL't  «  OS  Asse  sfl^t  lo  nolcslcidu?  9di  tirtiup^t  bXirow  ftolcJev 


.i;^o.:roo    ,  .t.    ,hT303  £ns    .L.e    .JJOHSAD 
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Agenda  No,    12, 


Appeal  froa  the 
Circuit  Court  of 
Cha4-apai<jn  County, 


HEYHOLDS,  J. 

This  is  ^   appedl  f rosl  a  judgment  of  the  circuit  court 
of  Chaiapaignj  County  which  followed  direction  of  a  verdict  in 
favor  of  tUe   defendant  and  against  Homer  Johnson,  administrator 
of  the  eetate  of  Carl  M.  Johnson,  deceased. 

The  action  arose  by  reason  of  a  suit  filed  by  the  adainis- 
trator  for  dsiaeges  occasioned  by  the  death  of  Carl  il.  Johnson, 
The  cojaplaint  was  in  t-.^  counts,  Ci^unt  I  chtirging  negligence 
of  the  defendant  and  Count  II  charging  wilful  and  wenton  acts 
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^^ 


.i.    M-i.-s^i- 


'AtCA'©'"' 


^ 


i      »9»Xi©qq/«.-^AAbfif*i»C 


tivvij  .T  Xt»a 


iJOMYHn 


'  tc'oc'  iiiioiis  *di  io  in»ajiibvi  &  .sio%\  Iuik\<p»  am  • 


tii  iotb'iev  f^  \o  notiomrXb  b»woXXo%  doi  ioqia^H^  i© 
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\  / 

\  / 

or  oaiisslons  on  the  part  of  the  dafendaht.     Count  I  alleged 
due  c«re  on  the  p*rt  oi    thw  decedent,   but  Count   li   ftiilod 
to  dll«<je  that  the  decedent  vcii»  not  yuiity  ot  i*iliul  and 
vanton  ucts  or  oiaissions.     Otfwuclfint  did  not   raise  any  question 
cjs  to  th«  oaidsion  in  pleoding  in  Count   XI  und  v/ill  ue  deeiaed 
to  have  waived  it,     ^it  the  conciuaion  oi   the  teatiraony  ror 
the  plaintiff,   tlife  trial   court  allowed  notions  for  directed 
verdict   for  the  defendant    ^is  to  each  count. 

The  automobile  driven  by  the  defendcsnt,    traveling  west- 
Weirdly  on  i'hilo  iv'oad^'  a  fwo  iane  biciCk  top  ro.xd,    collided  with 
the  autoaobile  dri^isfen  by  Carl  i..  Johnson  sovithwardiy  on  i^'irst 
street  Road  ht  the  intersection  of  the  two  roads,     i'hilo  koad 
Wfis  the   preferred  road,  and  had  stop  signs  tt  the   intersection, 
so  that  traffic  entering  Phil©  iioud  froiu  eitiier  the  north  or 
south  was  required  to  come  to  a   stop  before  entering  the  inter- 
seotion.     These  stop  signs  had  been   there  for  several  ye<:xrs.     There 
is  evidence  in  the   record  by  vay  of  admission  oi   the  defendant 
that  he  was  traveling   55  miles  per  hour,  without   lights.     There 
is   evidence  that   the  tiee  w^is  about  5:00  o'clock  in   the  eiter- 
noon,   and  th^t   it   was  aisty  and  foggy  with  a  wet  pavement,  and 
that  autoaobiles  using  the  highways  were  using  thaxr  lights. 


b&ilai   II   tKx/»0  *»d  ,is!e&»«>»b  flit  '!•  t'i»q  siH  iio  ^tiaio  ©ul.. 
jMai^  £t/iii«^  Ito  t^ii&p  ton  aa-'iii  inmbatfHtb  »fii  f&Ai  »p»ll»  oi 

•sot  t?»»^^;is^«*  *;»-*i*  io  nifimiiBriTK)  t0Af  ^i.     ,ti  bwviBw  eivarf  o.l 

iai/'i  no  ^ibi»wd3ji4>#  nestA/:  tb  ©XidaiftOi'WB  «rfJ- 

^niiX^^»ittiitnl   <ttii  ia  t^ayla  aoiu  bad  bitJi   ^b&O'S  b«txi>%4rxa   ttdir  aaw 

i«i;»v»»  ;  »jnr5>Jta  qo>a  »i*jfT     »noiio«»« 

j'ii»b;i**t»b  Ojli    xo  ncitai  rd  bi©**!   •rfi  rvi.  •onwblvj*  at 

foj'siji  ^iaoaHsvjttQ  ifi.  '  i^p**  bA«  x^aAo  *p^w  ii   ;*»rfi'  b«<. 


\ 

\ 

\ 

ThikxQ  Is  no  direct  evidence  as  to  the  conduct  of  the 
plaintiff's  intestate  icaaedidtely  beior«  and  at   the  tiaie 
of  the  qoiliaion,   hb  to  how  h«s  enttred  the  iKt<,^rsecticn, 
that  ha  etopped  before  entering  th«»  intersection  or   that 
he  f si  led  to  a^op.     There  is  som#' evidence  by  vdy  of  infer- 
once  that   he  failed  to  stop.     'Iphere   is  socie  evidence     that 
the  defendant  did  not.  see  an :^  headlights  of  the  Johnson 
c«r,  but   tht  t  Johnson  caul4  h&ve  h^id  his  parking  lights  on 
at  the  tiae  of  tho  collision.     There  is  evidence  showing 
that  after   the  coiiiaioii  the  dwfendaat's  «utoiaobile  ctysio  to 
a   stop  approximately  7^  feet  w^ist  «tnd  25  feet  south  of   the 
intersection  and  tha^   the  John»oii;  autoaobile  wus  approxiiaattjly 
40  feet  west  and  1^  feet  south  of  ti|ie  inter»»s«tion.      Pictures 
introduced  shoved  the  defendant's  cak  badly  dctaeiyed  on  the 
right  side  and  the  Johnson  car  daiaaged'fn  the   left  front, 
Johnson  was   severely  injured  and  died  wi^in  a  few  hours,      There 
was  a  passQi^er  riding  with  the  defendant,  %ut  the  record  does 
not   disolojje  whether  he  was  killed,   injured,   <!ifc^  escaped  inj\iry. 

The  /Evidence  as   to  the  :3peed  and  that  the  d^endant  waa 
driving  J^ithout  lighta,   was  aciaitted  as  citx  auiaiasion.  against 
/ 
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HQ»Hsiol  &A3  ^o  9tidpi£bA^.-i  %;ia  9»«6  ton  laih  ittfibam'i^b  9>di 

aim%iji9i''i-    ^i-iXiXiii<»uti»f(ikt>s^  to  tiiuoia  fig»l  Si  (»tt»  taevf  <l»e^   0^ 
,Snc%%  il&l'mi-i  sti*  btufAttJ^b  tad  nomadol  »iit,  km»  •bin  idc;)!! 

imsl*T^»  iiioiiisr.l^b^  jk£  se  j&«:}>tdi^'«  •ew  ,,nlKpi:i  rr&orf^jNi  oni:viTb 


/ 
/ 

Lnterost  by  the  defendant,  the  mother  anil  father  of  Carl 

mX Johnson  testifying   that  the  defendant  admitted  to  thea 
\ 

that  -he  was  driving  without  lights^,  w«is  driving  ^rt  a  speed 
of   55  miias  p^x  hour,   that  he  efiw  the  Johnson  oftr  and  tried 
to  speed  up  to  yet  past  and  th$t  he  could  not  &&y  positively 
that  the  Johnson  car  did  not  have  any  lights  burning.     These 
witneeseo  admitted  that  &t  the  coroner's  inquest  defendant 
testified  he  did  have  higr  lightc  burning. 

In  allowing  the  a^jition  for  directed  verdict,   the  trial 
cfourt  held  that  there,  wai  no  evidence  before  the  court  showing 
due  cere  and  caution  on  the  p^rt  of  the  plaintiff's  intestdte. 
As  to  Count  II  the  court  does  not  cosuaent  on  the  lack  of  proof 
thcit  the  plaintiff's  intestate  was  free  of  wilful  and  wanton 
acts   or  omisaions,  but   the  st^ae  rule  that  governs  the  negligence 
count  would  govern  the  wilful  and  wanton  count. 

In  this  ease  there  is  stiff icient  evidence  i  >  the  record 
to  warrant  the   co\irt  ta^-^^a^^  the  case  to  the  jury  on  the 
question  of  the  defendant's  negligence,     lite  evidence  of  a 
nisty  and  foggy  condition,   &nd  the  claiaed  adiaiisaion  of  the 
defendant  that  he  wes  driving   in  those  weather  conditions  at 
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ba^qts  i   ii»  {/ittJ^vitb  AJMr  DttiHc^iX  >0t»Hii:w  t^lvitb   fifSfr  s>rl   irrfi 
9»enit     .(^Jl.«nttf«4  Bld&iX  ^n©  t*v«d  ton  bib  i&v  ao»n4at1  luii  tadi 

igsiiv&iist  .ixM»»  «9dut  »"5SOAgKi  9on»i->Xy«  on  *.«fw -^i^iil  **{i*  bi«rf  r$itoo 

^^cr(»i^xip»^f  »rCl   ef?it»v<9C>  iMii    »Xi/is  $AAtt  orft  ijuti  ,ftnoJI:»« iiao  79  «iji»e 
*  tfli/oo  «ot««*/  bfltt  Ij/%Xxw  (i>fl';f  jKt»#o{>  bX«c»5#  *m/c>» 


y 


>a  epeod  of  55  Giles  ijar  hour  without  HjaflitB,  raise  a  very 
d«^inite  question  as  to  the  n0glig©noiB  of  the  defendant.  But, 
as  px.eTlously  stated,  there  is  no  direct  evidence  that  the 
plaintiff's  intestate  acted  with  due  car©  for  his  ovm  safety. 
If  there  \^   any  evidence  that/could  or  should  be  considered, 
it  raust  be  i^,   inference* 

In  cass^s  h^^   this  character,  the  plaintiff  must  allege 
and  prove  that  he'^^as  iii  the  exercise  of  due  Ciire  and  caution 
for  his  own  safety. \|t  is  true  th<it  th<*re  are  certain  pre- 
susprtions  that  aay  be  Wnaidered  under  certain  conditions. 
Where  one  of  the  p«rtioB  if  killed,  evidence  of  the  habits  and 
character  of  the  ^ece^sed  aay  be  introduced,  if  there  are  no 
eyewitnesees.  Here  there  was  a  possible  eyewitness,  the  passen- 
ger in  the  defendant'^  autosiobilejjsbut  he  wag  not  called  and 
there  is  no  avidence  that  he  sav  the  Johnson  car  before  the 
collision,  j^he  plaintiff  aade  no  offer  of  habit  evidence  as  to 
Carl  *i.  Jo^aiaon,  eind  the  record  is  silent S^as  to  this  eyewitness. 
Because  tliere  was  an  eyewitness,  the  presua^ion  oi  the  exercise 
of  due  Oare  under  the  instinct  of  self -preserviftit ion  would  be 
barred*  provided  this  p«ssenyer  in  the  defendant*^  autoKiobile 


/ 
>ti«^^®  ^^'"^  si^  ito^  «1.'^(»  »iii»  diiw  b^io^  etiAf»iitiat  ii'*t\-iiMksilq 

•»#itq  /ii:«^ia«a  i^x»  0x*!ii  i«4J  wm^  •!  il^  »tii»^*«  n^o  airf  loi 

is^ifs  ivildAii  vxil  to  vunsbive  «bt>iXii  »i;  t^^^d^q  »di  %o  9no  »S9A^ 
IMZ  «»x£^  »x»;U   li   ,b«otf'>o'SiAi  a<i  %Att  b««&«:D9b  »di   lio  -iitfi^AiAdo 

b^4.4  b»XXi>a  ;!rofi  Mw  «^  tvu  ^tdXit-foiaoijdA  tf^^JTiCtbdiylitfb  iib^i  m  i»y 

ed^  »ioi»(.i  \49  a«attiiio\  tnii  w«a(  «irf  ^fi.ij^  0aiH9ibJtv«  on  ai  iiia^i 

oj  »»  •o/idbiv*  ;^i4*i*i  to  it»il<»  «fl  •b^>«  4iii«jti>XQ  •rfT'    .rtoiaiXXoo 

•&3e(tii»dYe  ei4i  '^t  &&■  ifl»Xi«  ni  bicHKnt -««dLt  bAb   ^^notuiiloL  .^i  XiaO 

slidoiuoj-f/fi  ^''iiii^iimt^  d^t  ni  T<»yn*iMi£(4  ailHi  bebxv'ox^  4ib«>n^ 


^;t. 


waj^.  a  competent  eyewitness.     The  proper  procedure  vould  hare 
been   for  the  plaintiff   to  offer  such  evidence,   and  unless  the 
defendant  proffered  an  eyevitneas,   th©   tuatiiaony  would  have 
been  ^5ldIaiss4.ble,     But    this  was  not  done.     Due  care  on  the  part 
of   the  plaintiff  cannot  be  preovtmed  frosa  the  happening   of  the 
accident,   the  nes^ligenoo  of  the  defend&nt,   and  the  instinct  of 
•elf-preservation; '^nd  in  a  death  action  thero  is  neither  a  pre- 
sumption thst  deeeaseH  unnecessarily  exposed  hisiself   to  danger 
nor  that  he  exercised  <^^  care  by  reason  of  the  instinct  of 
self-preservation.      Illinois  Ldv?  and  Practice,   Vol.    28,  liection 
209.      In  this  case  iiono  of  th^se  presucjptions  would  be  avail&bl© 
if  the  passenger  in  the  defendant's  car  was  a  competent  eye- 
witness and  had  Jbeen  proffered  as  ^  eyewitness  upon  the  offer  of 
testimony  as  te  the  careful  habits  of'  the  dece«xsed. 

Liability  may  not   be  btised  upon  iai^gination,    speculation, 
or  mere  coniecture,  and  the  question  of   it^  existence  should  be 
8ufc«aitted  for  jury  det«?r£iiniition  only  where  t^ere  is  soae  direct 
evidence  supporting  each  material  allegation  of  the  ooEipl<iint 
or  sosie  circumstantial  evidence  from  which  inferenceiS  of  such 
facts  clearly  preponderate.     Tiffin  v.  The  ^jredt  n.  6  fi«,  Tea  Co.. 
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♦Hi  «s«Xliii  fens  ,»»a»biv»  rfoifa  it#%io  o:J  tli:r«J:»lG  9di  tot  ft«»«d 

ii^  ofit  j5^  »i:£^  »i}C     atJMlob  ton  aiMT  aidt  iwA     ,»iiii&^ijAi^  nu&d 
&!ii  to  y«lft«qqfci{  wil*  mcx^  b*>i9af»»«i  •d  fonrnm  iV#nifiIq  •Hi   io 

-«tq  &  H9idifitst  ai  ei«il:f  ^soiloa  siiA^b  «  jii  b«^  ',floiiAVT;«a«>xqi.5:X«» 

1©  ioititewJ:  «>(C*  io  «o»i>»i  yd  aiao  wife  fe«*Jk»t*^x»  9>A  i&ttf  ton 

iToJtto0»S  »Stf  iXoV  ,»oii'o«i'l  bfltP  wjsj  ai!o:  .  ./ji>i*6VT[*»8i»tc}»H»a 

©IdfiiJtevft  «id  bX«ow  «rioJ::Jqi;9tm*}'x«5{  •»a«>»{i  to  enah  »«ft*  siff i  fli     ,SOS 

^aii if tf>ltsT3»ci»   ^nsilii^ni^&Bik  ttoqu  b^^emi  9<i  ion  fftH  nf^lXtdal  ' 
^intb  *aois  tii  «i«^  »i»i4w  "^Ino  Ai}ltfiifjbBi«:^»h  tJist  roibai  i-lindtm 


.alU 


/ 


\&  111.   3d  43,    60.     Upon  xaotion  for  a  dlr«^«<i  verdict  for 
dttf^dant.   It    in  the  duty  of   the  trial  a<6'urt  to  datornine 
vhetha*.  there  wna   <any  evidenc®,    toyathor  with  all  reasonftbl« 
inference^  therefrom,   tendirvg  to  su$>port  the  awiterial  allegat- 
iona  of   the  ^oiaplaint.      In  the  aj^scnce  of   such  evidence,   the 
trial  court  shj^uld  grant  the  eaotion.     Watts  v.  jjaaon  §t  V^an 
BuBJcirk.   16  Ill,\2d  226.     Wiser©  there  is  no  evidence,  direct 
or  circijuastantial,  ^©  pro^  plaintiff's  exercise  of  due  care 
for  his  own  aa,f ety,   ^e  plaintiff  failed  to  prove  a  material 
elftjaent  in  his  case.     Fisider  such  cirouiastances,   the  trial  judge 
had  no  alternative  wfeWi     ^j-esented  vdth  a  motion  for  directed 
verdict  but  to  direct   «  verdict  against  the  plaintiff  on  his 
eoaplaint,     ?gohr  V.  Cluvor.    20  111.  App,   2d  548,   653,     If  upon 
the  undisputed  f&ets   reasonable  a«fi  exercising  fair  Ati6.  honest 
judgxaent  would  be  oospelled  to  concli*de  that  auch  facta  failed 
to  establish  due  care  on  the   f?art  of  tJi^  plaintiff,   or  negligence 
on  the  part  of  the  defendant,   then  these  i#8u«£  Ijecoiae  questiona 
of   law.     Wills  v.   Paul   24  111,  App,    2d  417,     ■, 

But,   our   courts  have  sealously  guarded  the  right  of  the 
plaintiff   to  h<5.ve  r'uestions  of  fcict  eis   to  due  ccsre  or  contributory 
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i&ktftffjB.  a,rv«"sq  oi^  i>«>ljt»i  i^ i?fli kiXq. -siJ^t   ,ie:J'»5*r»  nvo  eirf  t»!l 
sc-a'Jk  if*ix$  ^d:i   ,u9*«€.fai«,.'3ti©  ifowis  :i  •    'an*©  ftld  fl4  ;tfi«5i5i6»i «? 

b»lkcd  ^ioo^  dXiUtt,  iiidf  pbifltmoo  oi  hallaqj^Aoo  9«h'hl¥0'«  ine^e^iibist 

im&&gd.l}i}<»p.  no  „=i%Jt#rtifeX<i  $>«tt  ic  .ti^o,  «tii  «o  ©Ubo  wwlb  4eiXdi»:f©*  oi 

isixoJti«fiM/p  cuK'.u'^'df-i  e.»ud;ii  f»«s>/it  a»ii3   ^ins>bRi^i«A}  »fii  lo  tt'Ki  vfii  ih> 

•     ,tX*  fcS   ,qiih  Ull  *S  XuAH   flV  ^^XiW     .wal  i© 

noli  io  tdi}lx  9sU  hBb%»tro  YX8i/«»X«»r'  evaM  iefi<.r«j  tsm  ^^ssrtt 


negllgance  considered  by  a  jury.     They  have  Keld  th.it  the 
cjU)98tion  of   dua  car©  or  contributory  nagliyenoe  on  tlie  p^rt 
of   the  plaintiff  become  questions  of  law  uniy,   when  the  evidence 
is  so  <sleferly  insufficient  to  establish  due  car©  that  all 
reasonable  ainds  would  reuch  a  conclusion  that  th^ro  v/as  con- 
tributory negligence.     Pinkorton  v.   Oak  Park  Natl.  iJar^.  l(i  111, 
App.    2d  91 1   De.  Leg  ie  v.   torlsen.   17   ill,  App,    2d  69;    rrunk  v. 
Galunet  City.   17  111,  /i.v:.p,   2d  265;   n^itchor  v.  iiew  York  Cent. 
R,  Co.,    2^   111.  .ip^,    2d     193.     To  poruit  a  court  to  hold  thut 
a  pleintiff  is  guilty  of  contributory  nygligence  as  a.  matter 
of  law,   all   reasonable ^inds  Kust  agree  from  the  evidence  with 
All  reaaoniible  inferences  to  be  drawn  theref roia  in  plaintiff's 
favor  that  the  plaintiff   is  guilty  of  contributory  negligence. 
It  is  on  accepted  luaxia  that  anything  short  oi  thtit   standard 
resolves  itself  into  a  question  of  fact  solely  within  the  pro- 
vince of  the  jury.     Quioley  v.  Crawford.   19  111.  App.   2d  454, 
457, 

Our  courts  have  said  jactny  tiiaes  thcit  auch  case  aust  reet 
upon  its  own  facta  md  that  no  htsrd  and  fast  Itule  can  he  laid 
down  to  govern  each  cose.     The't  is  partioultirly  true  in  this 
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»iil  i-fe/1*  bX«*i  «v£>4  Xfi'if     ,tttft  *  'S!^  b»t»bl«<toD  ©oi»y|;IU»ft 

XXfi  i£>ii^  9*i&9  «jifb  nsli«jUii^««  ot  ^A»lali%t/snl  X-^-stB^Xi^  cm  %i 

»&oo  u&w  ^'ogiiis  tsuii  smx^Jttltisi&D  »  d^Si^i  bisioin  ttbnXa  t<lciAnoa ^e^ 

«iil  dl  ^;^^,4i ,  fjf,fi^^,  ^>^>,  ,^ftC^  ,.Y  nqJ^.g;ifii.->     ^simnpil^m:  ■^o^iril's* 

3»Ki  hlod  0t  tfj!€io  fi  fisjX9q,  ©T     ,fitX     bS   .^jl^A  •III  es    >.<i>S  .^ 
/SiAwr  «iOfi»i>Xirft  e>fl:f  RM>it  a^isi^i*  i%un  «fonii»  »>id<i:>fio«»»')£  IXs   ,waX  io 

tt&bni&f*  ttaiJ  'i^o  itofie  piMltinfi  :t«/i^  esJt'jL^m  h»m»voin  ns  nX  :^l 
»#^S^  3>S    ,cjqit  ,XXX  SI   ,;  yV^yaJ.  -v^iwt  «Hi  Ito  »o«Jt»- 

tee!(   iuuisi  eai>i9  r&) £<V''lAjt{::t'  bas;^^   ^jT£Ku  blwtt  ^Y£f>4  «iiiiti09  nt/C' 

airil  «si  mrii  '^l\»lm»if%ii(\  9,1  ,tA«iT     .•«*o  43*.»  nisro©  «;r  jrw^ab 


■/'■ 
oase»     Here  there   is  some  ©vidonoe  that  th©  defendant  w<as 

■\ 

tt^ivoling  on  a  wet  pavenent,   vdth  visibility  liiaited  because 
of  foq  or  fflist,   at  a   speed  of  55  ailef  per  hour  ^»'ithout  lights. 
This  is  ^sufficient  evidenoo  upon  ^ich  a  Jury  if  it  belioved 
such  eviden«3i^e,    could  conalude  th^t  the  defendant  was  guilty  of 
negligence  or  i^iiful  and  wanton  acts  or  oiaiaisions.      It  nvrnt  be 
reiaeaiiered  that  t,here  is  no  ovidence  of  contributory  negligence 
on  the  P'^rt  of  the 'plaintiff's  intestate,   except  the  purported 
admission  by  the  def®^dant  to  the  parents  of  deceased,   that  he 
SAW  the  Dodge  oar,   that'^t  was  abcmt   the  same  dietance  frost  the 
intersection  thttt   he  w&s,  ^^t  he  speeded  up  to  got  past.     There 
is  nothing  in  the  recford  to  a1|OM  positively  that  the  deceased 
driver  did  not  jsafce*  the  stop,  nothing  to  show  speed,   end  the 
question  of   light!  on  the  Dodge  cai^;,ia  not  clear.     The  sole 
question  is  not  Contributory  negligence,  on  the  part  of  the  de- 
cedent, but  th#  lack  of  proof  of  due  carex since  the  evidence 
of  contributQcry  negligence  is  not  present.     1^  other  wordK,   there 
is   lack  of  direct  evidence  or  due  cure,   but  lit  tile  or  no  proof 
of  contributoty  negligence.     The  trial   court  in  griinting  the 
notions  of   the  defendant   for  directed  verdict  on  both  counts  of 
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m^i  i*n.*'ifc.rt«»^«fo  »Jit  is«it  ^nn^birit  «>«05s  ai   oi»di  ffXi>H     ,»»jijO 
•ftijipii  Jruaitta  x^foA  tssq  vaoXJla  i3d  %©  b«tm.:i.-  ,,inifs.  to  p^l  %© 

oili  ssxni  »r»ftSisXfe  »au»o  9fit  iucsda  8«»w  :fi\tft;li'   ,-x»a  s»©bo{I  »[ii  was 

■  •.:      :        .'>«»®qis  wo*ii»  oi  i.'r4irf,tOft   ^qoj-a  «jij  >aifi^  ton  bin  is'sri^b 

'^>iots  «/iT     «-i'>j>X;2  ion  «i.. 'SAB  0(;boCI  «>tit  no  a:^/%^Xi  \i»  aoXI«c^ 

•»b  ^.rfi"  "ko  t%6fi  ftsif  no  •ontt^XI^^^n  yi©*^'«^J:^*^''o   "^^mj  sX  uoit^airp 

aiiiAi   ^ubrtiv  tr*d-i':  .     rss^Tq  ion  »t  aonspiXj^on  T^oitfdi'xrfnQ.o  ^« 

S^oiq  OR  lo  •4fi'^xi.  ixKi   ^otc^bo  iBis'a   let  AOtniablve   tt»«$'xi:b  ^o  ±>Ri   si 


\  ■  / 

the  complaint  stated  that  thore  was  no  evideiice  of  due  care 
on  the  part  of  the  plaintiff  to  submit  to  the  jury. 

Our  courts  have  held  many  times  that  neither  the  trtal 
court  nor  the  reviewing  coxirt  has  any  right  to  weigh  the 
evidence.  The  question  before  this  court,  based  upon  the 
evidence  presented,  is  whether  there  is  any  evidence  which  with 
any  legitimate  inferences  than  saay  be  reasonably  drawn  there- 
from tends  to  show  tlje  exertfiise  of  due  care  on  the  part  of  the 
plaintiff* s  intestate. %  I|i  considering  this  question,  the 
claimed  negligence  or  wilful  and  wanton  acts  and  omissions  of 
the  defendant,  where  supported  by  evidence,  must  be  taken  into 
consideration.     /       \ 

Count  I  of  the  complaint  chst^ged  neglifrence  of  the  defendant. 
Count  II  charged  the  defendant  with  wilful  and  wanton  conduct. 
The  trial  court  directed  a  verdict  fo^  the  defendant  on  both  counts. 
In  Illinois,  if  the  plaintiff's  decedents  negligence  proximately 
contributed  to  his  death,  this  constitute^\contributory  negligence 
and  the  plaintiff  cannot  recover.  The  doctritje  of  comparative 
negligence  has  been  discussed  from  tine  to  time,  .but  no  action 
has  been  taken  by  our  courts  or  the  legislature.  Under  either 
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eiBO  sub  lo  do/iebJtV9  on  sfivr  •neri^t  3RAi  bscJ^acte  ^nlfilqnoo  »di 

,X^l  *^^  o^  ;tliTidi/a  o)  VltfnlsLq  eds  lo  inaq^  ericT  no 

>i      ,  ■  ' 

3d;J  rislew  ocf  Jrfs^li  ^«ii  Bcd  crtuos  aniwolyeT  «rf;f  ion  ituoo 
•AS  noqxr  beescf  ^ctiijoo  elH^t  erroled  noi^eup  i^riT     .©onsblvs 

orict  lo  chi3q  srfj  no  aiso  ©i/b  lo  eelbiexs  sui:^  woria  o;>  sbnecf  CKnl 

sri-j    .noi^asup  airfcf  snlnebicr  ,eS&SS9^nl  &^ViiSntBiq 

lo  Sfioisaiino  bn&  a:iOB  no3naw  bae,  LuXlt-i  to  sonegilRen  bettslBlo 

oittl  a«3{fi^  ed  ^tatfia  .oonsMvo  x^  be;J*ioq7x/iB  ©loriw  ,.tnBbnslsb  eri;J 

.1! 

.  nolS&tebJiBnoo 

.cfnsbnsleb  sri^f  lo  •ofla^llaon  bes*|ex{o  inl&lqtaoo  oAi  lo  I  cfm/oC 

,j-o«bnoo  noJrrBw  fans  Iirlllw  /f^lw  ;»nBbn«l»b  •rf^  ba^iArio  11  inuoO 

,Gc5ni.'0D  riJod  no  ^nsbnslob  »rfJ  ^1  tfoibnev  6  beoostlb  5^i;oo  IfilicT  erfT 

Yla J smixoTj  ©onssilssxi  s'rfnefa«o©b  e *llic^nJtAlq  ©riJ  li   ,ciofilIII  nl 
"     .       .  / 

eDnsglX^sn  x^o-'^W'^-t^^«oo.i8»^u?i^8«03  airf^t  ,ri^B©b  alri  orf  beiudlitiaoo 

/ 
pvl^TBiBqtnoo  lo  oplt^ob  erfT     ,'ievoo»T  cJonnao  lli«tni6lq  »rfcf  bne, 

f 
nolcfoe  on  ctud  ^©laitf  oj  e«ai;t  tnonl  bssairoalb  nesd  esri  ftona^llT^dn 

tsriuls  '  ,ai0j'fcXal3©I  erfif  to  •^•1000  itfo  \6  n^-A^H  noad  efiri 
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'■'doctrire,   our  preueivt  one   <is  to'  contributory  neyiiyence  or 
tft^i^t   of  comfjarativti  negligence,    th«  basic  rule  would  reu.<aln 
the  iyuao,   neaely,   if  tliore  iis.  any  «vid«r»ce,   together  with  all 
reesonajjle  inierences  to  be  cirava  thyrsi roia,  which  tenda  to 
prove  thtiK  ffiateri«al  dllegations  of  the  couploint,    th©  cause 
should  be  s'^iaitted  to  a  jury  and  the   trial  couit  lius  no  right 
to  direct  a  i^ii|rdict,     Friesl&ad  v.   yi.tv  oi  .^itchlield.    24  ill, 
App,    2d  390;   Puktlen  v.   Gottschalk.    ll  111,  App,    2d  163;    ..ills 
v»    Paul,   >^4  111.  J^PP*    2d  417,      I^van  where  the  iacts  are  un- 
disputed or  adaittec^^but  where  ti  dif ferenc©  of   opinion  os   to 
the  inferonoe  that  aajr^e  lagitiiucitely  dravvu  rroiu  then  e>:iEts, 
it   is  priaarily  for  the  jl^xy  to  draw  the  inference,     JJe;uaV  v. 
Gpld^jlatt  V'XOt&m^   InfiUy   296  1^1  •  /ipp»    325;   ii'c>atlt-'a  v«   GotLt;utialk. 
21  111,  i\\ygt»    2d  1§3,      It   is  xiasB^atijriul  upon  vhicii  side  the 
evidence  ia   intxt>duc*id.     ^^tilfielcl  v«   Iov^~Xj.li,voit;  Gt^g  u  I^lectric 
Co.,,    25  111,   App.    2d  476.  \ 

Here  we  have  evidence  that  the  p<av^ent  vo;.   v,et,    that   it  was 
foggy  and  leisty  end  that   the  defendant  was  «|riving  55  iailes  par 
hour  without  lights.     That  he  saw  th«  ct±x  of   tli#  plaintiff's  ia« 
testdte  and  decided  he  oouidn'x  stop  and  tried  to  speed  up  to 
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p-ast,      Aliile  it  ie   true  thot  the  evidence  aloo  showed  tliut 
th*.  cer  of  the  dec«d«nt  w6c  about   th©  sdae  distance  txouk  th« 
intersection,   thie  wets  an  efc-tjuac^ttt  of  the  detendant  und  th« 
jury  wA|i  not  iwunu  to  accept  thia  testimony  in  ita  entirety 
but  could  evt  iuate  such  testixao^iy,     Th«  def«nd<int  waa  not 
positive  about  the  lights  on  the  Johnson  car,   statintj  he  saw 
no  headlight ii(,  but  the  p<srki^  lights  could  have  been  lighted. 
If  the  'h»«Ath<vfrVonditlons /^ere  at   twiitified,   «nd  the  defendant 
wfl6  driving  his  6i-iX  at   SM  inil®s  p^i  hour  without   lights,    it 
might  have  been   iap^^ssibl©  ror  the  decedent   to  have  s^&n  the 
defendant's  »3utoraobi]Q|^  <?t  any  tiiae  iataediately  prior  to  and 
at  the  time  the  decsdenK*»f^t®r9d  the  intersection.     The  evidence 
as  to  the  position;' of  eacHNautosaobiie  after   the  collision,    the 
distance  each  tr«iveled  froia  th@  point  or  collision,   the  points 

of  impact  as  to:  each  <sutoisobile\  all  present  questions  of  fact 

\ 
\ 

that  properly  could  be  considered N§y  a  jury. 

After  reviewing  all  th©  facts  ih^ evidence  in  thxs  case, 
this  court  Bust  conclude  that  the  que3t\on  oi  the  exercise  of 
due  care  4n   the  part  of  the  plctintiff  wtis  X  question  of  fcict  for 
the  jury/  The  saae  ruling  vould  apply  to  thevjiecond  count,  n«a«ly 


J4     The  saae  ruling  vould  apply  to  tne^eec* 

/  \ 


\. 


-IS* 


•    Isuib  «t  xoisq  ^li»lfeJ:b»fljMl  wait  x«b  i*  liflJidoao"*  "       »bis»i»b 

xXiMBSfti!  ,im>o©  bnoo»*fc.^dl  o*  tispi*  i5»X»&»r  owiitft  »j»6a  iwf^'     lit^t  ftKf 


.:x< 


-/ 


the  qfuestion  of  the  absenca  of  wilfu^  and  wanton  *ict3  or 

oral  •»!  one  on  the  rnirt  of  tha  plalidflff  is  a  qutjistion  of 

fact   for  tha  jury,  ^ 

/ 
In  so  holdirv^,   thia   courl?^ recognizee  that  the  eviUeuca 

on  the  p-^rt  of  th«  plaintif  f~  was  weak  on  both  counts.     iiov(ev«r, 

we  do  not  bolieva,    in  vie^  of  tha  recent  deciaions  ou  the 

question  of  proof,  that  Jt her©  was  o.  total   l«ck  of  evidence  or 

J' 


the  part  of  the  pl«int£ff  tending  to  prove  the  aaterial  uliega- 
tions  of  the  co?3pli$i|ft,     vVe  think  therts  itre  inferencos  tiuit  could 
be  drfi^/n  frow  the  e^^idence  thdt  would  justify  the  subiaission 
of  the  ceise  to  thf  jury,     niert-  vaa  a  puriJorted  eyewitness. 
There   ic   nothin<^*^in  the   record  to   show  that  ha  actually  saw 
what  happened  9t  that  he  wria  a  coitpetent  eyewitness  that  woxild 
bar  testimony  of  prudent  and  careful  habits  on  the  part  of 
the  plaintiff *E  intestate,     t,Mli?-,the  defend^int  wcis  fin   inctjEipetent 
witness  in  the   c«'?se,   this  pasaenqer  in  the  defendant's  car  might 
hflve  been  ft  coapetent  witness,    and  the  lury  was   entitled  to  have 
his  tf^stiaony,   if  it  wfeo  coaajjatent.     Cur  ^urta,   our  laws,   our 
iid\ole  structure  of  leg«l  proceedings  tire  deducted  to  one  purpose, 
namely,  to  do  justice.     Here  s  youny  man  had  bor«:ov*«d  the  faaily 
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automobile  to  go  to  Champaign  to  Inquire  about  a 
scholarship  at  the  University  of  Illinois,  or  to  seek 
employmeis^t  while  attending  the  university.  He  lived 
on  a  farffl  w^th  his  parents  and  attended  high  school. 
Prom  the  evldexice  we  may  conclude  that  he  was 
Industrious  and  ^tmbltlous  for  his  future.  He  Is 
killed  m  an  accident  with  no  eyewitnesses,  except  a 
passenger  In  the  other  automobile,  who  may  or  may  not 
be  a  competent  witness,  and  who  nsay  or  may  not  be  a 
hostile  witness.  Sooner  or  later,  our  courts  may  have 
to  take  cognizance  of  such  a  situation  and  permit 
evidence  of  carefttl  and  prudent  habits  of  the  person 
killed  to  be  Introduced,  In  order  that  Justice  may  be 
served.  This  is  not  true  of  the  pret^umptlon  of  the 
natural  Instinct  of  self-preservation,  as  presumption 
does  not  require  evidence.  We  think,  on  the  state  of 
this  record,  that  the  Jury  was  entitled  to  ^ake  Into 
consideration  the  presumption  of  the  Instinct  of 
self-preservation.   It  may  well  be,  upon  the  entire 
record,  t^e  evidence  nay  preponderate  X. 
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«q«iinst  the  plaintiff  and  a  verdict   in  Mis  favor  could  not 

Btand  vvhen  tawtad  by  a   ;aotion  for  a  new  trioil,   out   in  tiiis 
case,   ^he  <evi'.i«nco  ic  euch  thcit   it  prtiiitints   sufficient 
fuctH  th'%t  would  juatiiy  the  aubiftioBion  of   the  ci»se  to  th« 
jury  ond  w«  xnuct  hold  thut  the  tricil  court  orred  in  granting 
the  motion  for  directed  vordidt.      In  IU4ti.onal  aaixk.  of  i-iattoori 
V,  llanley^    20  IXlm  App,   2d  191,   the  yusct  \«is  killed  and  there 
Was  no  coupetent  eyewitaess.     The  court  lihere  hold  thttt   th« 
prosuH-.ption  that   th«i|  deceased  did  everything  necessary  to 
prevent   the  loss  of  h®!"  life  would  come  into  pltiy  and  could 
be  oansiderod  by  the  jury.     Here,    so  far  eta  th»i  record  shows 
th©r'3  Via  no  coapetisnt  eyewitnasa.     The  prosiuaptiotv  of   the 
instinct  of  solf-preservc-tioHii  in  the  ftissenoe  of  evidence  of 
«  eospeteut  eyevfitnaau  must  be  epnsidered.     If   there  wcie  a 
ceapstont  eyewitness  hiu   evidence  j^hould  i^e  put  in   the  record. 
If   he  w<is  ixot  coiupetent,   then  evidence  of  prudent  and  careful 
hdbits  could  have  been  <s.daitt8d«      It   is  true  thtit   no  offer  of  such 
h'lbita  wde  m^ce,   but   that  does  not  chanye  the  vi»jw  of  this 
court  as  to  the  other  evidexica  and  pre suaptlpns.     ue  still  hold 
that   there  is  aufficient  evidence  of   ae<3iig;ence  and  wilful  and 
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wenton  acts  and  oadssiona  on''th«  pPirt  of  tho  defeadant, 
which  coiiplad  with  the  evideno©  of  conditions,    and  th« 
presumption  of  t^he  instinct  of   self-prescrv^;ition  would 

'"■V, 

require  the   subai 8ii^.ie>n  of  the   case   tu  a  jury, 

/       %  iCevc-rsed  and   rsmomied* 
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\ 
CARROLL,    P.J.    and  ROETH ,    J. /concur. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT,  FIRST  DIVISION 
FEBRUARY  TERM,  A.D.  19^1 


l':~R  '^ 


FLORA  M.  HEILSON, 

Plaintiff-Appellant J 
vs. 
WILLIAM  6.  HEILSON, 

Defendant- Appdllse . 


Appeal  froa  the 
City  Court  of 
Kewanee 


?8 


McNHAL,  J.  - 

Ihia  is  an  appeal  by  the  Plaintiff,  Flora  M.  Neilson,  from 
a  decx*ee  of  divox^e  entered  by  the  City  Court  of  itewanee  on  September 
1 »   1959*  nunc  pro  tunc  as  of  May  1,  1959»  and  from  orders  entered  by 
that  court  denying  her  motions  filed  on  October  1,  1939«  to  vacate 
the  decree  and  for  a  change  of  venue.  Plaintiff  originally  filed  her 
appeal  in  the  Supreme  Court  of  Illinois,  but  that  Court  found  that  the 
case  was  wrongfully  taken  there  and  tran8ferz>ed  it  to  this  court. 

Plaintiff  and  the  defendant,  William  G.  Neilson,  were  married 
on  April  21,  1951,  at  Ft.  Benning,  Georgia.  They  sepsufated  December  15» 
1957.  On  July  27,  1953,  in  a  suit  for  separate  maintenance,  the  said 
City  Court  orde]:*ed  Dr.  Neilson  to  pay  $115*00  per  week  for  support  of 
his  wife  and  two  children. 

In  her  complaint  filed  in  the  instant  case  on  April  10,  1959> 
pursuant  to  waiver  of  the  6o-day  period,  plaintiff  alleged  that  she 
had  always  been  a  kind,  dutiful  and  affectionate  wife,  but  that  the 
defendant  had  been  guilty  of  extrei&e  and  repeated  cruelty.  Plaintiff 
prayed  for  a  divorce,  custody  of  the  children,  alimony,  an  apportionment 
of  defendant's  property,  an  order  for  payment  of  |10,000  claimed  to 
have  ^.<een  loaned  by  her  to  the  defendant,  and  for  an  injtmction  restrain- 
ing him  from  transferring  his  property  or  molesting  plaintiff  or  the 
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children,  ^e  lnJ\Anction  was  ordtered  to  Issue  without  notice  and 
without  bond.  In  his  answer  defendant  denied  the  allegations ooncemlns 
her  coiviuot,  his  cruelty,  and  the  $10,000  loan. 

On  May  1,  1959j  plaintiff,  Mr,  R.  Jack  Ott  as  her  attorney, 
defendant,  and  his  attorney  appeared  In  the  City  Court,  Hr.  Ott 
withdrew  a  petition  for  t<^porary  fees  and  expenae  money  mid  proceeded 
to  trial  on  the  complaint  and  answer.  Mrs.  Hellson*a  testimony  as 
shown  by  about  ten  pages  of  transcript,  supports  the   allegations  with 
respect  to  her  conduct  and  his  extreme  and  repeated  cruelty  durinis  the 
marriage,  an^   discloses  that  two  children,  then  aged  seven  and  four 
years,  had  l^en  bom  to  the  marriage.  The  balance  of  her  testimony 
on  direct  and  cross-examination  indicates  that  the  parties  had  agreed 
to  disposition  of  their  pjroperty  rights.  It  was  agreed  that  in  lieu 
of  alimony,  she  should  receive  the  mm   of  $15*000  including  $326  due 
her  in  the  separate  maintenance  suit;  that  |8s6  of  such  sum  was 
payable  on  May  1  and  the  balance  of  the  $13iOOO  on  Jime  1,  1939i  that 
defendant  would  continue  to  pay  $113  per  week  until  June  7;  that  she 
be  awarded  custody  of  the  children,  subject  to  his  right  to  visit  them 
at  reasonable  times  and  places;  and  that  defendant  pay  $100  per  month 
for  support  of  each  child.  The  parties  also  stipulated  that  each  would 
pay  his  or  her  own  attorney's  fees,  that  the  amount  of  the  settlement 
stand  as  a  lien  on  defendant's  interest  in  a  pending  estate;  that  his 
gross  inccMe  for  193^  was  $20,433.99,  and  that  his  net  incoaie  for 
that  year  was  $11,898.  At  the  conclusion  of  the  trial  the  Judge 
announced  t^at  he  found  for  the  plaintiff,  granted  her  a  decree  of 
divorce  and  approved  the  piH>perty  settlement. 

On  September  2,   1939*  the  attorneys  for  the  parties  again 
m;>peared  m  the   City  Court  and  further  stipulated  that  although  defendant 
had  made  a  conscientious  effort  to  obtain  the  balance  of  the  amount  of 
the  aettlsisent,  it  was  impossible  for  him   to  prociu^e  the  amount 
necessary;  that  defendant  had  continued  to  pay  $113  PQV  week  after 
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June  7 1  that  there  was  then  <kie  plaintiff  $13*39^.00;;  that  defendant 
had  borrowed  and  then  eould  pay  $439^  of  the  amount  of  the  settleffient 
and  could  pay  the  balance  amountins  to  $9000  with  Interest  at  ^  per 
annum  within  nine  montha;  that  if  not  paid  within  nine  months  he 
would  pay  $100  per  month  as  an  additional  penalty;  and  that  if 
plaintiff's  attorney  was  not  paid  hia  agreed  fee  of  $2000  out  of  the 
$^39^  to  be  paid  plaintiff  on  Sept^aber  2,   then  defendant  would  pay 
the  amount  cf  the  fee  to  plaintiff's  attorney  and  the  balance  due 
plaintiff  under  the  stipulation  directly  to  her,  'Rie   decree  of  divorce 
filed  SepttOBber  7t   1939«  incorporates  the  substance  of  the  foregoing 
stipulations  and  includes  other  pz*ovisions  not  coaplained  of  on  this 
appeal . 

On  October  1,  19^9^  Mr.  Stewart  R.  Winstein,  who  had  been 
plaintiff's  attorney  in  the  separate  maintenance  suit,  appeared  for  her 
in  this  action  and  filed  a  motion  to  vacate  the  divorce  decree^  stating 
that  the  decree  had  been  p3?ociu>ed  by  fraud  and  coercion  and  was  contrary 
to  law  and  against  public  policy  and  morals.  Hie  motion  was  supported 
by  plaintiff's  affidavit  that  on  May  1  Attorney  Ott  and  Mr.  Robert 
Tunnel «  one  of  her  instructors  at  Bradley  Iftiiversity  and  also  an 
attorney,  advised  her  to  accept  the  $15*000  settl^nent;  that  they  told 
her  that  defendant  might  depart  the  jurisdiction  and  make  it  difficult 
to  enforce  the  separate  maintenance  decree, and  that  if  she  did  not 
accept  the  offer,  she  might  "be  taken  out  snipe  hunting  and  be  left 
holding  the  bag";  that  during  the  trial  she  was  frequently  prompted 
to  answer  "Yes"  by  Mr.  Ott  and  Mr.  Tunnel;  that  i^e  had  rejected  a 
previous  offer  of  $13,000  iMscause  she  wanted  cash  so  that  she  could 
return  to  her  hc^e  in  Columbus,  Georgia,  and  purchase  a  home  for  her 
three  children,  two  by  the  defendant  and  one  by  a  previous  marriage ji 
that  Mr.  Ott  told  her  that  the  $13,000  cash  was  to  be  paid  on  June  7 
and  would  be  waiting  for  her  upon  her  airival  in  Georgiaj  that  on  June 
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19  8t29  called  icr.  Ott  by  telephone  and  told  hies  that  sAxe   wanted  the 
divorce  cancelled;  that  on  June  20  she  telephoned  the  trial  Judge 
about  cancelling  t^e  divorce  and  he  advised  her  that  it  could  be  done; 
that  while  enroute  to  Kewanee  for  a  hearing  on  July  29  she  had  an 
accident  about  250  miles  from  Columbus  and  sustained  injuries  which 
necessitated  her  return  to  Columbus  for  tx^atsaent;  that  she  rettuned 
to  Illinois  cm  August  13;  th&t  when  she  went  to  court  on  Septeml^r  2 
she  was  crying  and  vg;>set  because  she  did  not  know  the  nature  of  the 
hearing;  that  as  Mr.  Ott  signified  agre^nent  with  defendant's  attome^^s 
8tat«nent  of  the  stipulation^  she  interceded  and  stated  that  she  wanted 
the  divorce  cancelled  and  infused  payment  of  the  $13>000  in  installaients; 
that  the  Judge  admonished  her  that  her  outbursts  were  out  of  oj?derj  that 
Kr.  Ott  asked  for  a  recess  and  took  her  fr<»i  the  court  room  for  a 
conference;  and  that  she  refused  to  return  to  the  court  roc»i  and  Mr.  Ott 
told  her  that  "the  Jud^j^e  would  take  the  bull  by  the  hox^s  and  order  a 
property  settlement."*  In  her  affidavit  plaintiff  further  stated  that 
she  phoned  Mr.  Winstein  and  made  an  appointment  for  the  next  da;y;  that 
when  she  returned  to  the  court  room  the  hearing  was  over;  that  the  Judge 
denied  that  he  told  her  t^iat  the  decree  could  be  cancelled;  that  she 
started  to  cry  and  everyone  left«  leaving  her  weeping  in  the  court  room 
all  by  herself;  that  she  has  never  accepted  any  pa^-raents  or  benefits 
under  the  decree  and  had  instructed  her  attorney  to  return  defendant's 
check  for  $4394.00;  and  that  defendant  has  a  lucrative  medical  practice 
and  a  one-foi^th  interest  in  a  ^2^,000   estate. 

Csi   October  1,  19^9,   plaintiff  also  filed  a  motion  for  change 
of  venue,  ^ex^after  defendant  filed  papers  designated  as  resistances 
to  the  motions  for  change  of  venue  and  for  vacating  the  (tecree.  Iheoe 
motions  and  resistances  came  on  for  hearing;  on  Hovesber  6  and  were 
denied  in  an  order  entered  on  November  12.  defendant  then  filed  a  motion 
for  an  extended  time  to  file  coxmter-affidavits  in  opposition  to  the 
affidavit  in  support  of  plaintiff's  motion  to  vacate  the  decree. 
Plaintiff  filed  a  notice  of  appeal  on  November  28.  On  December  8 
defendant  filed  Attorney  Ott's  affidavit  in  «^ich  he  denied  advising 
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the  plaintiff  concerning  the  hazards  of  hunting  snipe  and  affirmed 
plaintiff's  full  knowledge  of  her  rights  and  the  terms  of  the  settle- 
ment. From  an  affidavit  made  by  defendant's  attorney  and  filed  with 
his  motion  for  time  to  file  counter-affidavits,  it  appears  that  there 
had  been  extensive  negotiations  between  the  attorneys  for  the  parties 
prior  to  the  filing  of  the  complaint  for  divorce;  that  defendant 
intended  to  use  an  expected  inheritance  from  his  father's  estate  to 
pay  the  ^15,000  settlement,  but  because  of  tax  problems  it  became 
impossible  to  make  distribution  in  the  estate;  that  a  decree  prepared 
by  plaintiff's  attorney  in  conformity  with  the  trial  held  on  /<4ay  2, 
1959,  was  returned  to  him  prior  to  June  7,  but  that  he  delayed 
forwarding  the  decree  to  the  judge  hoping  that  the  |15,000  would  have 
been  paid  before  entry  of  the  decree;  that  defendant  had  received  and 
retained  the  sum  payable  on  May  1,  1959,  and  iiupport  payments  through 
September  2,  and  that  1-4394  paid  her  attorney  on  the  latter  date  had 
never  been  returned  to  defendant.  His  motion  for  extended  time  to 
file  counter-affidavits  was  allowed  on  December  8,  1959. 

On  appeal  plaintiff  complains  considerably  that  the  trial 
court  erred  in  permitting  defendant  to  file  counter-affidavits  after 
the  court  had  heard  her  motion  to  vacate  the  decree  and  had  announced 
his  decision  to  deny  the  motion.   It  is  contended  that  without  these 
counter-affidavits,  plaintiff's  affidavit  in  support  of  her  motion  to 
vacate  should  have  been  accepted  ab  true  and  therefore  granted. 
Obviously,  plaintiff  could  not  have  been  prejudiced  or  the  trial  court 
influenced  to  permit  the  decree  to  stand  by  any  new  matter  contained 
in  the  counter-affidavits,  because  the  court's  denial  of  the  motion  to 
vacate  was  announced  on  November  6,  several  days  before  either  counter- 
affidavit  was  filed.   After  careful  examination  of  the  record  we  have 
concluded  that  consideration  of  the  matters  contained  in  the  counter- 
affidavits  is  not  necessary  to  a  decision  in  this  case,  and  conseouently 
that  there  it;  no  need  to  determine  whether  or  not  the  court  erred  in 
permitting  defendant  to  file  such  affidavits. 
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Accepting  the  matters  contained  in  plaintiff's  motion  to 
vacate  and  supporting  affidavit  as  true,  it  does  not  follow  that  such 
matters  were   sufficient  to  warrant  vacation  of  the  decree.     The 
evidence  adduced  at  the  trial  on  May  1  consisted  entirely  of  plaintiff's 
testimony.     There  were  no  objections  interposed,  and  no  evidence  to 
the  contrary  was  produced.     There  is  nothing  in  this  record  indicating 
that  plaintiff  was  not  adequately  and  competently  represented  by  her 
own  attorney  at  the  trial  and  thereafter  on  September  2  when  extensive 
stipulations  pertaining  to  disposition  of  property  rights  were  presented 
to  the  court.     Excepting  the  time  fixed  for  payment  of  the  |15,000, 
the  decree  entered  was  strictly  in  accord  with  plaintiff's  testimony 
on  May  1,   and  as  to  the  time  of  such  payment  strictly  in  accordance 
with  the  further  stipulation  made  by  counsel  for  the  parties  on 
September  2, 

In  Quyton  v,   Guyton,   17  111.   2d  439,   plaintiff  testified 
by  affirmative  answers  to  leading  questions  by  her  counsel  concerning 
the  terms  of  an  agreement  adjusting  property  rights.     One  of  the  terms 
was  that   she  was  to  receive  4l5»000  cash  in  lieu  of  alimony,     when  the 
divorce  decree  watj  presented  three  weeks  later,  defendant's  attorn^ 
objected  on  the  ground  that  his  client  was  unable  to  obtain  an 
anticipated  loan  to  pay  plaintiff  the   |15,000.      After  noting  the 
objections  the  decree  was  entered  by  the  court,   and  defendant  appealed. 
In  affirniing  the  decree,  the   Court   said  that  there  was  no  merit  to 
defendant's  contention  on  appeal  that  the  evidence  of  the  agreement 
wati  adduced  by  "yes"  or  "no"  answers  to  leading  auestions;   that  the 
law  looks  with  favor  upon  the  amicable  settlement  of  property  rights 
and  is  reluctant  to  disturb  a  decree  based  thereon;  and  that  when 
such  a  settlement  is  made  part  of  the  decree,   it  becomes  a^rged  in  the 
decree  and  the  parties  are  concluded  thereby. 

Appellant  contends  that  the  decision  in  James  v.   James, 
14  111.    2d  295,   is  applicable  to  the  facts  in  this  case.     \>ie  think  not. 
In  that  case  the  Court  considered  a  settlement  of  ^25 » 000  on  the  wife 
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unfair  and   inequitable  where  she  gave  up  her  rights  as  a  joint  tenant 
worth  .121,500  and  waived  claim  to  her  husband's  assets  totaling 
$170,000.      In  the  James  case  the  trial  judge  erroneously  told  plaintiff 
and  her  counsel  that   she  would  have  no  claim  by  reason  of  her  joint 
tenancy  in  the  residence  unleso   she  had  worked  and  contributed  to  its 
purchase.      Also,   the  judge  *ho  heard  the  motion  to  vacate  the  decree 
considered  the   settlement    so   inequitable  that  he  acted  on  his  own 
volition  and  increased  the  amount   agreed  upon  for  child   support  from 
1200  to  ^300  per  month,   although  the  chancellor  had  represented  at  the 
trial  that   ;af200  a  month  was  the   top  allowance  for  such   support. 

In  the  instant  case  extensive  arg\iments  on  the  motion  to 
vacate  the  decree,   as  shown  by  over  thirty  pagea  in  the  abstract,   were 
presented  to  the   trial  judge,    and  he  was  unable  to  find  any  fraud, 
coercion  or  intimidation  in  procuring  the  settlement,      '^ere  there  is 
no  indication  that  plaintiff  did  not  have  full  knowledge  of  her  rights 
and  the  amount  of  defendant's  property,   or  that   she  or  her  attorney  were 
misinformed  by  the   trial   court  as  tc  her  rights.     V/e  cannot  say  that 
an  award  of  $15,000  to  the  wife  where  the  husband's  property  is  valued 
at  about   ^50,000  and   an  allowance  of  4200  per  month  for  two   children 
under  the   circumstances  shown  in  this  case,   is  so  unfair  as  to  make 
the   settlement   inequitable,      /ilthough  the  parties  and  their  attorneys 
may  have  miscalculated   the  date  when  defendant  would  acquire  his 
inheritance  which  would  enable  him  to  pay  the  amount  of  the  settlement, 
there  is  no  indication  of  any  misrepresentation  of  any  fact   by  the 
defendant  or  of  any  lack  of  good  faith  on  his  part   in  any  of  the 
negotiations   for  the   settlement.        e  find  no  fraud  or  coercion  in  the 
procurement  of   the  settlement  and  no  error  in  the  decree  or  in  the 
trial  court's  denial  of  plaintiff's  motion  to  vacate  the  decree. 

Plaintiff  also   contends  that  the  court  erred  in  denying 
her  notion  for  change  of  venue  and  that  her  motion  to  vacate  the 
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decree  was  a    "suit  or  proceedings""  under  the  provisions  of   Ch,   146, 
Sec.    1,    111.   Aev.    ftat.   relating  to  change  of  venue  in  civil  cases. 
However,   the  abstract  of  this  motion  shows  only:      "October  1,  1959. 
^lotion  for  Change  of  Venue  and  proof  of  service,   filed."      Appellate 
Court  Rule  6  requires  that  the   abstract  be   jufficient  to  present 
fully  every  error  relied  upon.      The   substance  of  the  motion  for 
change  of  venue   should  have  been  abstracted  so  that  this  court  would 
not   be  required   to   resort   to   the  record  to  determine  the    sufficiency 
of  the  motion.      The  abstract  is  appellant's  pleading   in  this  court, 
and   it  should  be    something  acre  than  a  mere  index.      2  I.L.p.   443, 
445,   Appeal  and  Error  Par.   4^1,  4^3 .      Although  we  may  search  the 
record  to  affirm,  we  are  not  re<3uired  to  go  to  the  record  to  reverse. 
Rubinstein  v.   i^red   \.    Coleman  Co.,   22   111.     .pp.    2d  116,   121. 
Plaintiff's  contentions  with  reference  to  the  trial   court's  denial 
of  her  motion  for  change  of  venue  are    sot  properly  presented  for 
review. 

For  the  reasons  indicated  the  decree  of  the  City  Court 
of  Kewanee  is  affirmed. 

Decree  affirmed. 

SMITH,    P.J.,    and   EeVE,    J.,    concur. 
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HYMAN  D.  HEYMAN,  ROY  HEYMAN  and 
LEONARD  HEYMN,  doing  business  as 
Certified  Shops, 

Plaintiffs-Appellants 


vs. 


APPEAL  PROM 
SUPERIOR  COURT 
COOK  COUNTY 


100  NORTH  LA  SALLE  STREET  BUILDING 
CORPORATION,  a  corporation,  GEORGE 
R.  CHADWICK  and  WALTER  HALL, 

Defendants-Appellees , 

PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  is  a  suit  to  recover  for  damage  by  fire  to  plaintiffs' 
property,  allegedly  caused  by  negligent  use  of  an  acetylene 
torch  by  Hall  and  Chadwick.  In  the  trial  court  several  suits 
based  on  the  fire  were  consolidated  under  the  title  Hey man, 
et  al  vs«  100  North  La  Salle  Building  (^orporationj,  a  Corpor- 
ation, et  al.  This  is  the  suit  that  was  tried  and  we  need  not 
discuss  the  other  suits.  Plaintiffs  dismissed  Hall  from  the 
case  at  the  trial.  By  stipulation  the  issues  were  separated 
and  it  was  agreed  that  only  in  the  event  liability  were  deter- 
mined would  the  damage  issue  be  tried.  At  the  close  of  plain- 
tiffs' case  the  court  directed  verdicts  in  favor  of  Building 
Corporation  and  Chadwick,  and  entered  judgments  accordingly. 
Plaintiffs  have  appealed  from  the  Judgments* 

Defendant  Building  Coz*poration  is  lessee  and  manager  of 
the  100  North  La  Salle  Street  building  on  the  northwest  corner 
of  La  Salle  and  Washington  Streets.  Immediately  to  tl^e  west, 
separated  only  by  a  small  alleyway,  is  the  166  West  Washington 
Building,  and  immediately  west  of  it,  170  West  Washington 
Building.  For  convenience  we  shall  refer  to  these  two  buildings* 


respectively 5  as  166  and  170. 

The  plaintiff,  Finance  Corporation j  owns  170.   Its  tenants 
included  Heyman  and  several  other  tenants,  whose  insurance  claims 
were  the  "basis  of  the  other  suits  consolidated  with  the  Heyman 
caseo 

Before  1953 »  Building  Corporation  owned  166  and  arranged  to 
sell  heat  to  the  100  North  La  Salle  Building,   In  195^?  a  con- 
tract was  made  between  Building  Corporation  and  the  then  owners 
of  166,  under  which  Building  Corporation  took  over  operation  of 
the  heating  plant  in  166.   Subsequently,  Building  Corporation 
contracted  to  fui^nish  heat  to  170  from  the  166  heating  plant. 

In  the  early  morning  of  November  9  s  195'1  Chadwick  engaged 
Hall,  a  vjelder,  to  enter  the  boiler  room  of  170  to  cut  an  un- 
necessary heating  pipe  with  an  acetylene  torch.   The  pipe  led 
from  the  boiler  at  166^  through  the  west  party  wall,  and  terminat- 
ed in  170.   After  the  work  progressed  a  short  while,  a  fire,  which 
caused  the  damage  giving  rise  to  this  suit,  was  discovered. 

The  theory  of  plaintiffs*  pleading  is  that  Chadwick  was 
agent  of  Building  Corporation  and  that  it  was  responsible  for 
the  damage  which  resulted  from  his  alleged  negligence  in  caus- 
ing the  fire.   The  trial  court  found  no  evidence  that  Chadwick 
was  agent  of  Building  Corporation, and  none  from  which  it  could 
be  inferred  that  Building  Corporation  could  or  should  have 
known  the  work  was  inherently  dangerous. so  as  to  charge  it  for 
the  alleged  negligence  of  Chadwick  in  the  role  of  independent 
contractor.   The  directed  verdicts  followed. 


3. 

The  main  issue  here  is  whether  there  Is-any  evidence  to  prove 
that  Chadwick,  at  the  time  the  work  was  being  done,  was  the  agent 
of  Building  Corporation.   On  this  question  of  law  we  take  only  the 
evidence  favorable  to  plaintiffs,  draw  inferences  therefrom  most 
strongly  in  plaintiff's  favor  and  disregard  contrary  and  contra- 
dictory evidence.   Kiriluk  v.  Cohn,  16  111.  App.  2d  385 5  386-87 
(1958).   Even  though  facts  are  undisputed,  if  there  is  room  for 
drawing  reasonable  inferences  to  opposite  conclusions,  the  question 
is  for  the  jury.   Westlund  v.  Kewanee  Public  Service  Co.,  11  111. 
App.  2d  10,  20  (1956) . 

Chadwick  was  retained  by  Building  Corporation  for  "continuing" 
work  and  was  paid  on  a  monthly  basis.   He  occupied  an  office  in 
the  100  North  La  Salle  Street  Building.   He  was  required  to  get 
permission  to  make  repairs  costing  in  excess  of  $100.   He  was  the 
only  person  engaged  in  the  work  that  he  was  doing  and  was  paid  an 
additional  sum  each  month  for  services  as  boiler  fireman.   He 
supervised  the  work  of  contractors  engaged  by  Building  Corpora- 
tion, but  the  president  of  Building  Corporation  had  "final  right 
to  control"  on  all  the  repairs.   Chadwick,  apparently,  needed  no 
permission  to  enter  the  I70  building,  and  acted  as  though  he  were 
Building  Corporation's  agent. 

These  are  some  of  the  elements  that  are  to  be  considered  in 
determining  whether  a  relationship  is  that  of  agency  or  independent 
contractor.   RESTATEMENT  (SECOND),  AGENCY  i  220  (I958). 

Upon  the  favorable  evidence  we  have  recited  above,  we  think 
the  jury  could  reasonably  conclude  that  the  total  effect  of  all 
these  indicia  upon  the  average  person  ^^fould  be  the  impression  of 


4. 

agency.   Chadwick  testified;  "Mr.  Baldwin  would  have  the  final 
right  to  control  on  all  these  repairs  regardless  of  whether  they 
were  large  or  small."  Abs. ,  p.  1?.   From  this  the  jury  could 
draw  the  significant  inference  that  Building  Corporation  had  a 
right  to  control  "the  means  or  appliances"  and  this  v;ould  tend  to 
indicate  an  agency  relationship.   Darner  v.  Colby,  375  111.  558, 
561;  Meredosia  Levee  District  v.  Industrial  Commission,  285  111. 
68,  71,  (I9I8).   We  think  the  evidence  was  sufficient  to  take  the 
case  to  the  jury. 

Building  Corporation,  in  its  brief,  argues  extensively  upon 
the  facts  to  show  that  Chadwick  was  an  independent  contractor. 
The  facts  in  the  argument,  and  the  inferences  from  them,  are  un- 
favorable to  plaintiffs  and  cannot  be  considered  in  reviewing  a 
directed  verdict  even  though  they  are  not  contradicted.   Rectus 
V.  Chicago  Transit  Authority,  3  111.  App.  2d  ^39,  ^^5    (1954); 
Thomas  v.  Douglas,  1  111.  App.  2d  26l  (1954). 

Defendant  relies  on  Ryan  v.  Associates  Investment  Co.,  297 
111.  App.  544  (1938),  wherein  the  court  reviewed  the  elements 
which  Professor  Mechem  set  forth  as  proper  factors  for  a  court 
to  take  into  consideration.   There,  the  court  affirmed  a  judgment 
for  defendant  notwithstanding  a  verdict  for  plaintiff.   Each  case, 
as  the  court  there  said,  must  stand  on  its  own  facts,  and  it  is 
enough  to  say  that  the  facts  in  the  instant  case  are  different 
from  those  in  the  Ryan  case, and  there  is  evidence  of  more  of  the 
relevant  factors  here, than  the  court  there, had  before  it.   In 
Westlund  v.  Kewanee  Public  Service  Co.,  11  111.  App.  2d  10  (I956), 
also  relied  on  by  defendant,  the  question  was  whether  a  judgment 
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for  plaintiff  should  be  reversed  because  he  was  an  employee  of 
defendants  and  as  such  precluded  from  recovery  by  reason  of  the 
provisions  of  the  Workmen's  Compensation  Act.   Plaintiff  insisted 
he  was  an  independent  contractor.   Just  as,  there,  the  Appellate 
Court  thought  there  was  sufficient  evidence  to  take  the  question 
of  independent  contractor  to  the  jury  5  we  think,  here,  there  was 
enough  evidence  to  take  the  question  of  agency  to  the  jury. 

We  see  no  merit  in  the  contention  of  Chadwick  that  because 
Hall  was  dismissed  at  the  trial  the  case  against  Chadwick  must 
fall.   The  instant  situation  is  not  like  those  in  the  cases  cited 
in  support  of  the  contention,  where  the  agent  and  principal  were 
sued  and  judgment  was  in  favor  of  the  agent  and  against  the  princi- 
pal.  Here,  the  theory  of  plaintiffs  was  that  the  work  done  by  Hall 
was  done  for  the  Building  Corporation  through  Chadwick.   In  support 
of  the  theory,  plaintiffs  introduced  evidence  tending  to  prove 
their  case.   It  was  not  necessary  that  Hall  be  a  party  in  order  to 
make  this  showing. 

Plaintiffs  complain  that  the  trial  court  abused  its  dis- 
cretion in  permitting  the  La  Salle  National  Bank,  Trustee,  to 
intervene  over  plaintiffs'  objections.   Its  arguments  to  support 
the  contention  are  convincing.   There  are  no  counterarguments. 
The  contention  is  met  on  the  ground  that  the  order  permitting  the 
intervention  is  not  before  this  court  because  no  appeal  was  taken 
from  the  order.   Plaintiffs  appealed  from  the  judgments  against 
them  and  brought  before  this  court  whatever  orders  were  previous- 
ly entered  in  the  case  to  which  it  objected  in  the  trial  court. 
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For  the  reasons  given  we  hold  that  the  trial  court  erred  in 
directing  verdicts  for  defendants  and  the  judgments  are  reversed 
and  the  cause  remanded  for  further  proceedings. 

REVERSED  AND  REMANDED. 


BURMAN  and  MURPHY,  J.J.,  CONCUR. 
ABSTRACT  ONLY. 
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APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OP  THE  COURT. 

All  parties  agree  in  this  court  that  the  Issues  and  evidence 
in  this  case  are  the  same  as  those  in  Heyman.  et  al  vs.  100  North 
La  Salle  Building  Corporation,  et  al,No.  47899.   In  this  case  the 
trial  court  directed  verdicts  in  favor  of  the  defendants  as  it 
did  in  the  Heyman  case  and  the  plaintiffs  have  appealed  from  the 
judgment.   The  ^nk  adopts  the  plaintiffs  brief  in  No.  47899  as 
its  brief  in  this  case.   The  Building  Corporation  adopts  those 
"positions"  in  its  brief  in  No.  47899»  which  are  concerned  with 
the  independent  contractor  relationshiip,  as  its  brief  in  this 
case.   Chadwick  adopts  as  his  brief,  in  this  case,  the  brief 
filed  for  him  in  No.  4-7899. 

For  the  reasons  given  in  No.  47899*  also  filed  this  date, 
the  judgments  for  the  defendants  in  this  case  are  reversed  and 
the  cause  is  remanded  for  further  proceedings. 

REVERSED  AND  REMANDED. 


BURMAN  and  IfURPHY,  JJ.,  CONCUR. 
ABSTRACT  ONLY. 
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